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I[MocranoBka mpodaemMu. BaxiuBow CKIaJ0BOIO CYCIITBHUX
BiTHOCHH € JIOTOBIpHI Ta CHaJKOBI BIJIHOCHHM, TaK SK BOHHU
BUCTYINAIOTh OJAHMM 13 OCHOBHHX BaKEIIB IEPEPO3MOALTY
MaTepianbHUX OJjar Ta, BiANOBIIHO, 3MiHM TpaBa BIACHOCTI SIK
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OCHOBOITOJIOKHOT KaTeropii IMBUILHOTO TIpaBa. TakuM YHHOM,
BUHUKa€ 00’€KTMBHAa MOTpeOa BU3HAYEHHS OCOOIMBOCTEH yd4acTi
FOPUAMYHUX 0Ci0 Y CNIaIKOBUX MTPABOBITHOCHHAX.

AHani3 nocaigxeHHsl 1aHOi npodJjeMu. YBara a0 mpo0iiem
y4acTi OPUAUYHAX O0Ci0 y UWBIIBHUX  IPaBOBIIHOCHHAX
MPUAUIIACS TaKUMH BYCHUMHU-IIEBLTICTAMH 5K b.C. AHTUMOHOB,
C.M. bparycs, A.B. BenemuktoB, K.A. I'paBe, O.0O. JloB’sk,
B.1. CepebpoBchkuii. Oxkpemi ACTIEKTH MO>KITUBOCTI Ta
MPaBOMIPHOCTI  y9acTi  IOPUAMYHUX OCI0 Yy  CIIagKOBUX
MpaBoOBiIHOCHHAX OyJlW BHCBITJICHI Y HaBUaIbHIM JiTeparypi Ta
KOMEHTapsX 0 3aKOHOJaBCTBA CyYaCHUMH HayKOBISIMH, CEpeJl IKUX
moxkHa sumimta O.B. zepy, F0.O. 3aiky, H.C. KysHenosy,
B.B. JIyus, C. A. @ypcey, O. FO. Lubynbcbky, . M. llleBuenko ta
IHIIIHX.

MeTo10 1aHOI CTATTI € JOCTIHKEHHS yJacTi IOPUANIHUX OCi0
Yy CHAaIKOBHX IPaBOBIAHOCHHAX 3a CEPBITYTOM, 3 BHU3HAUYCHHIM
MOJKJIMBUX MEPCIEKTHB OO0 BJOCKOHAJICHHS YHHHOTO LIUBLIBHOTO
3aKOHO/aBCTBa y chepi 3MIiCHEHHS CIIaJKOBUX IPaB.

Bukaan ocHoBHoro marepiany. Binnosinao mo cr. 1216 1K
VYkpainu crajKyBaHHSM € Tepexij mpaB Ta 000B’s3KIB (CHaIIIMHN)
B (izuuHOi ocoOu, sika momepiia (CHajKoJaBIlsi), 10 IHIIUX OCi0
(cmagkoemmiB) [1, c. 786].

Buxoasun 3 OyKBaJIbHOTO PO3YyMIiHHSI 3MICTY JaHOi HOPMH,
y4acCHUKaMHU CIaJIKOBOTO NPaBOBIIHOIICHHS  BHCTYMAIOTh
CMaJKOJIaBEIb Ta CHAJKOEMII.

ITpu upomy, LUK Ykpainu B imnepatuBHiil popmi Bu3HaUae, 1110
CHaJIKoJIaBIeM MOXKe OyTH BUKIIOUHO (iznuHa ocoba. Taka mo3uiis
3aKOHO/IABIIS periiaMeHTOBaHa, Ha Hary TYMKY,
3arajlbHOTEOPETUYHUM PO3YMIHHSIM CYO’ €KTHBHOTO CIIQJAKOBOTO
mpaBa SIK aKTy BOJICBHSIBJIICHHS BOJII (pI3MYHOI OCOOM BU3HAYMTH
IOPUIIMYHY JIOJII0 MaliHa Ha BHIIQJIOK CBOET CMepPTi (CHaJIKyBaHHS 3a
3aroBiToMm) [2, ¢. 110; 3, c. 343] abo mpumyIeHHs, U0 3aKOH, SKUN
BCTaHOBIIIOE KOJIO CIaJKOEMIIIB, iX YEproBiCTh, PO3MIpH CIIAAKOBUX
YacTOK TOIIO, BIAMOBIZA€ OJI CIAAKOJABIl, IO HE BHSIBHB
OaXkaHHS Y HE 3MIl' BUPA3UTH CBOIO BOJIIO iHIIUM YHHOM — HIJISIXOM
3amoBianeHOro posnopsmkenns [4, c. 69-70].  Oxpim ToTO,
MIPUITUHEHHS TIpaBa BJIACHOCTI IOPUAMYHOI OCOOH, BIIMOBITHO [0
YUHHOI'O 3aKOHOJABCTBA, 3IIMCHIOETHLCS IHIIMMH CIIOCOOaMU B
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mporieci peopranizamii Ta JiKBigamii, i aX HiSK HE B CIaJIKOBOMY
TpoIIeCi.

Ha BigmiHy Bim 3aKOHOJABYOTO OOMEXEHHS CIAIKOMABI -
BUKIIOYHO (i3WYHOi 0co0M, — KOJO 0cCi0d, MO0 MOXyTh OyTH
CHaIKOEMIIMM, 3HauHO Imupme. [IpoTe 1 B gaHOMy BHIIAAKY
MOYKEMO KOHCTaTyBaTH TOW (PaKT, [0 MepestiK MiCTaB CraJKyBaHHS
€ yHiBepcaJlbHUM came it (pizuanux oci6. Tak, BiamosigHO 10 9. 1
cr. 1222 K VYkpaiau, CHagkOeMIIIMH 3a 3allOBITOM 1 3a 3aKOHOM
MOXYTh OyTH (i3uuHi 0coOH, SIKi € >KUBUMH Ha 4ac BiAKPUTTS
CIIA/IIIIMHY, a TAKOXK OCOOH, sIKi OYJIH 3a49aTi 3a KUTTSI CIIaKOIaBIIA 1
HapOPKEH1 )KUBUMH ITiCIISI BIIKPUTTS CTIaIIUHU. BimosigHo o 4. 2
i€l 5K CTaTTi, CHaJKOEMILIMU 32 3aIOBITOM MOXYTh OYTH FOPUINYHI
0CO0OM Ta I1HIN YYaCHUKU IUBUIBHHMX BiAHOCWH 3rigHO cT. 2 LK
VYkpainu. Tox, He Oepydun 10 yBaru (Ppi3sUIHHAX OCiO-CIAKOEMIIIB K
YUACHHKIB CITaJIKOBUX TPABOBITHOCHH, IO Oe3MepedyHO MOoxe OyTH
00’€KTOM CaMOCTIHHOTO JOCHIPKEHHsI, 3yTUHUMOCH Oilb AETallbHO
Ha 0COOINBOCTSIX nepeadaveHoi YHHHAM OWBITEHUM
3aKOHOJAABCTBOM  y4YacTi IOPHUAMYHHX OCi0 y  CIagKOBUX
MPaBOBiIHOCHHAX.

Hacamnepen, 3a3Haunmo, mo TeHACHLIi PO3MIMPEHHS KOJja
0ci0, K MOTJIA BHCTYIATH y SKOCTI CHAJKOEMIIB, Y BITUU3HSIHOMY
[UBIILHOMY 3aKOHO/ABCTBI MMOYAIN 3HAWIIN CBOE BiJIOOpaKEHHS Y
Ha TOW dYac YMHHOMY 3aKOHOJABCTBI Hampukiii 30-X pokiB
MHUHYJIOTO cTONiTTA. Tak, y modyaTrkoBa peaakiis NPUMITKH 1O CT.
418 LUK PP®CP, sxuii Oy BBemenuit B gito 3 01.01.1923 p.
IMocranororo BIIBK Bim 31.10.1922 p., mnependauama, mio
«CTAIKOEMISIMH MOXYTh OyTH TUIBKM OCOOHM, IO € >KUBUMH Ha
MOMEHT CMEpPTi CHaIKOJAaBIs, a TAKOXK [il, 3a4aTi 3a HOro KUTTA Ta
HapoPKEHI mmicis Horo cMepti» [5, ¢. 111]. OTke, KOJIO CHIAaAKOEMIIIB
3a 3aI0BITOM Ta 3a 3aKOHOM OOMEKYBAJIOCS BUKIFOYHO (hi3HUYHUMH
ocobamu.

3roxom ITocranosoro BIIBK i PHK PP®CP Bix 06.04.1928 p.
qo ct. 418 1IK PP®CP Oynu BHECEHI 3MiHH, SKHMH [0 4YHCIIA
CHAaJKOEMIIB 3a CHaAKyBaHHSIM 3a 3alloBiTOM OyJ0 BHeplie
BKJIIIOYEHO Jep)kaBy Ta ii OpraHu, JAEp)KaBHI MiANPHEMCTBA Ta
opranizanii [6, c. 355]. HacrymHi yTOYHEHHsS 1O UMBUIBHOTO
3aKOHOJABCTBA PAASHCHKOTO TIEPiOy CTOCOBHO 3aKOHOIABYOTO
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BCTAHOBJIEHHS KOJIa TIOTEHIIIMHHUX CIAaIKOEMINB, OyJIM BHECEHI
VYkazom IIpesunii BP CPCP Big 14.03.1945 p. «IIpo cagkoemIliB 3a
3aKOHOM 1 3amoBiTOM». 30KpeMa, BIiIMOBIIHO JO CT. 2
BUIIIEBKA3aHOTO0 YKa3y, CHAJKOAaBelb Ma€ TpaBO NPU3HAYUTH
CBOIMH  CIIAJKOEMIIMH: a) BCiX 0ci0d, MO MOXyTh OyTH
CIIAIKOEMITIMU 3a 3aKOHOM; 0) JepKaBHI OpraHM Ta TPOMAJICHKi
oprasizaiii; B) OyJb-IKMX IPOMaJsiH 3a BIJICYyTHOCTI CITaJIKOEMIIIB 32
3aKOHOM, a TaKOXK TPOMAJICEKAM OpTraHi3aItisM [7].

KomenTytoun maHy HOpMY 3aKOHY, BiIOMHI paIsHCHKHN
JOCTITHUK-ITUBLIICT Toro nepiony A.B. BeHenukros 3a3Hauus, 110,
HEe3BaKaloUM Ha Te, IO JaHa HOpMa He Imepexdadae mpasa
CHaJKOJABII 3allOBICTH CBOE MaiHO [epiKaBi, JepxaBa B Oyab-
SIKOMY BHIIaJIKy CTa€ BJIACHUKOM MaiHO, IO OyJOo 3amoBimaHe ii
opranam [8, c. 336]. [loniOHi TeHEHIIIT paASHCHKOI'O 3aKOHO/IaBCTBA
oymu 30epexxeni 1 B LIK YPCP Big 1963 p. 3okpema, cr. 534 LK
YPCP Big 1963 p. «CriagxoeMcTBO 3a 3a0BITOMY IependadeHo, mo
«KOX)KHUH TPOMAaJSIHUH MOXXE 3JIMIIATH 3a 3aIlOBITOM YCE CBOE
MaifHO a00 YacTWHY WOTO (HE BHKIIIOYAIOYH IPEJAMETIB 3BHYANHOI
JIOMaITHhOI OOCTAHOBKH 1 BXKHUTKY) OJHIN a00 KilbkoM ocobaM sk
THM, IO BXOJSATh, TaK 1 TUM, IIO HE BXOJATH JI0 KOJA CITaJKOEMIIIB
32 3aKOHOM, a TakoX JiepkaBi abo OKpeMHM JepKaBHUM,
KOOTIEpaTHBHHM Ta 1HITUM IPOMaJICBKUM OpraHizartism» [9].

He MoXHa 3aIUIINTHU 11032 YBarow Tou ()akT, 0 MEBHUI Yac
y Haylll Ta IPaKTHUI[l IUBIIBHOrO IpaBa Oynu 3polJieHI crpoou
OTOTOXHHUTH Y CIAJKOBHX BIJIHOCHHAX JepXaBy 3 OPHUIHYHOIO
ocoboro  [10, c. 156]. Ilpore, Bxke B Tmpalsgx paaSHCHKHX
JOCJTITHAKIB-IIMBIIICTIB OUIBII IMMI3HBOTO TEPIONY CIOCTEPIraeMo
abcomoTHo mporunexxHuit minxig [11, c. 121]. Tak, Ha mymKy
b.C. AutumonoBa Tta K.A. I'paBe, mTOHATTI JAepKaBHM He
CHIBPO3MIpHE 3 YSABJICHHIM PO IOPHIUYHY 0C00Y, SIKa PEECTPYETHCS
JEp)KaBHUMHM OpraHaMu, 3IIMCHIOE CBOI [iSUIBHICTH B MeEXax
YCTAaHOBYMX JIOKYMEHTIB, IO BiZOOpa)karoTh BY3bKi MeXi Ta wLimi ii
JisUIbHOCTI. 3amoBiT 0coOM Ha KOPUCTh OpraHi3allii, sKka He Ma€ MpaB
IOpUIUYHOl 0coOu, Moke OyTH BHU3HAaHE HEIIHCHHM, ab0 MOXKe
PO3IIIAJATHCh SIK 3alOBIT Ha KOPHUCTh IOPUAWYHOI 0OCOOM, SIKiit
MiBiIOMYa OpraHizaiis, Ha3BaHa CHAJKOEMIIEM Yy 3amoBiTi [12,
c. 66-67]. Ha croromHimHiii [eHp iCHye ycTajeHa OIyMKa, IO
IepKaBa HE MOXKE BBAXKATHCS IOPUIUIHOIO 0CO00I0 1, TaKUM
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YHHOM, AEp)KaBa, SIK CHaJKOEMEIb, HE OBHUHHA OTOTOXHIOBATHCA
3 puau4HO0 ocoboro [13, c¢. 581]. Taka mo3uiis BUXOAWTH i3
3aKOHOAABYO 3aKpimieHoi KoHcTpykmii B cr. 2 K VYkpainm,
BIJIIOBITHO IO SIKOi Y9aCHUKAaMH IMBUIBHUX BIMHOCHH € (pi3ud4HI Ta
IOpUIUYHI  0CO0M, a TakKoX JepkaBa YKpaiHa, ABTOHOMHA
PecnyOnika Kpum, TepuTopianbHi rpoMaid, iHO3EMHI IEpiKaBU Ta
1HII1 cy0’€KTH MyOIYHOTO MpaBa.

Sx mpasunbHO 3a3Havae B.1. Tpy0Oa, mepkaBa €, Hacammepen,
Ccy0’ekTOM IMyONiYHOTO TpaBa, a y4yacTh Yy LUBUIBHMX BiJHOCHHAX
Uil Hei He € TOJIOBHUM NPU3HAYEHHSIM 1 OOyMOBIIIOETBCA, SK
MPaBIJIO, KOHKPETHO BU3HAYEHOIO cutyamieo [14, c. 9]. Pa3som 3
TUM, sIK CBiIUUTh aHami3 HopM LK Ykpainu, 3akoHOAaBeb JO3BOJISIE
JepkaBi 3AiMCHIOBATH CBOI LUBUIBHI MpaBa Ta 00OB’A3KH 4epes
CTBOpEHI HEI IOPUAWYHI 0COOM IMyOIIYHOTO Ta MPHUBATHOTO IpaBa
(ct. 167 LUK Ykpainwu).

TakuM 4YWHOM, Ha Cy4YacHOMY €Talli PO3BHTKY CHaIKOBOTO
MpaBa Ta LWBIIHLHOTO 3aKOHOJABCTB JepXaBa Ta OPUAWYHI 0coOU
pi3HUX (QOpPM BIIACHOCTI BUCTYMAIOTh SK CAMOCTIHHI Ta HE3aJeXHi
VYACHHKH CIaJKOBUX NpaBOBiMHOCHH. Pazom 3 TumMm, umHHMM [[K
VYkpainn mnepenbadeHo, L0 y MeEXax CIaJKOBUX MPaBOBIIHOCHH
IOpUIMYHa o0co0a MOXKE BHCTYNAaTH BHKIIOYHO  YYaCHHKOM
3aloBIJAJILHOTO  IMpaBoOBigHOMIEHHs. [IpoTe, Ha Ham MOTJsAL,
HOPMATUBHE 3aKpIiIUIEHHS IHCTHTYTYy IOPHIMYHOI 0COOM  SIK
CHaJIKOEMIIS € HEAOCKOHAIMM Ta BUMarae BUPILICHHS pALy npolieM
NPaKTUYHOTO XapakKTepy, MO OOYMOBIIOETHCS CHENU(iKOI TaHOTO
BUJIy OCi0 SIK YYaCHUKIB Y IIMBIJIbHUX BiTHOCHHAX.

Buxoastun 3 nporo, y Teopii Ta mpakTHLi LMBIJIBHOTO INpaBa
MOYKHa BHOKPEMHTH MpOOJIeMH, IO BHHHUKAIOTH i3 peamizamii
CHAJIKOBUX IMPaB IOPUINIHUMHU 0cO0aMU K YYaCHUKAMHU CIaJKOBUX
NPaBOBIIHOCHH. 3BEPHEMOCS, HacaMIepe, 10 3arajibHUX MOJIOXKEHb
PO IOPUINYHY 0co0y, 110 3akpiruieHi y HopMmax LK Vkpainn. Tak,
BignoBimHo 10 4. 1 cr. 80 LUK VYkpainu, 0puandHO 0c000i0 €
opranizarlisi, CTBOpeHa 1 3apeecTpoBaHa y BCTAHOBICHOMY 3aKOHOM
nopsiaky. Jlo o3HaK, 10 TpUTaMaHHI IOPUIUYHI  0co0i, €
B3a€MOOOYMOBIICHUMH Ta PO3MJIAJAIOTHCS JIMIIE B CYKYIHOCTI,
BIIHOCATH ii OpraHi3aiiiHy €IHICTh, HASBHICTh BIJIOKPEMIICHOIO
MaifHa, y4acTh y HMBIIBHOMY O0OPOTI BiJl BIaCHOTO iMEHi, 34aTHICTb
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HECTH CaMOCTIifHy MalfHOBY BiJllIOBiNabHICTb, 3IATHICTh BUCTYIATH
MMO3MBaveM Ta BiamoBigadem y cyai [15, c. 135].

3aKoH BHU3HA4Ya€ 0COOJUBOCTI MPABO3JATHOCTI Ta JIi€3JaTHOCTI
IOpUIMYHOT  0cOOM SIK  Y4YacHHKA LMBIIBHHUX IPaBOBIIHOCHH.
30KpeMa, ITUBITbHA TPABO3MATHICTh IOPHUANYHOI OCOOM BHUHHUKAE 3
MOMEHTY ii CTBOPEHHS 1 IPUIUHIETHCS 3 JHS BHECEHHS 0 €IMHOTO
JEp>KaBHOT'O peecTpy 3amucy mnpo ii mpunuHeHHs (4. 4 cr. 91 K
VYkpainn). Ha Bigmiay Big mie3maTHOCTI ¢i3HgHEX 0Ci0, Mi€3MaTHICTD
FOPUINIHOT 0cOOM BUHUKAE OJHOYACHO 3 11 IPaBO3AATHICTIO, TOOTO 3
MOMEHTY CTBOPEHHS IOPUINYHOT OCOOH.

HOpunuana ocoba BBaKAETHCS CTBOPEHOIO 3 JTHS i JAep>KaBHOI
peecTpariii y mopsAKy, BCTAHOBIIEHOMY 3aKOHOM. FOpuaudHa ocoba
MPUMTUHSETHCS Y PE3YNbTaTi MepeaHHsl BChOTO CBOIO MaifHa, MpaB
Ta 000B’S3KIB 1HIIUM IOPUAMYHHM OCO0aM — MPAaBOHACTYIHUKAM Y
pasi peopranizamii abo mikBimamii. FOpunnyaa ocoba BBaKa€ThCA
TaKoI0, IO MPHUITMHWIACA, 3 JJISI BHECEHHS J0 €IMHOTO JePKABHOTO
peectpy 3amucy npo ii mpunuueHHs (ct. 104 LK VYkpainnm).
OckinpKku, SK Bke Oyllo 3a3Haue€HO HaMH, OyIb-Ke CIIellialbHe
3aKOHO/IaBUE peryItoBaHHS 3MIHCHEHHS CHAIKOEMIISIMH-
IOPUIIMYHUMH OCO0aMHU  CHAJIKOBUX TMpaB BiJICYTHE, CHpoOyHMO
BU3HAYUTH MOPSJIOK peaiizallii FOPUIUYHOI 0CO00H CITaKOBUX
MpaB, 110 BUILUIMBAIOTH 13 3amoBiTy sk nepexbadenoi LIK Ykpainn
MIJICTaBY CIIAJKyBaHHI.

Tax, BignmoBiguo 1o cr. 1220 LK Ykpainu, yacoM BiIKpUTTS
CHaAIIMHA € JIeHb CcMepTi ocoOu abo JieHb, 3 SKOrO BOHA
OTOIIOITYETHCSI TTOMEPIIOr0. SKIO mpoTsAroM ojHiel mo0u moMepin
ocoOM, sKi MOraM O CHajJKyBaTH OJHA IICAS OHOI, CIaJIIMHA
BIJIKDUBAETHCS OJHOYACHO 1 OKPEMO IOJ0 KOXHOI 3 HHX. BijbIi
apPryMEHTOBAaHO Ta BHBAXXEHO /A0 PO3B’SA3aHHS JaHOI NpoOiemMu
MIIIAIIOB POCIHChKMI 3akoHOaBelb. Biamosiano mo cr. 1116 LK
Pocificekoi ®enpepariii, 10 cnajkyBaHHS 3a 3allOBITOM MOXYThb
3aKJIMKaTHCS BKa3aHi B HbOMY IOPHIOMYHI 0coOH, fKi iCHYIOTH Ha
JeHb  BIOKPUTTS  CHAAUIMHU. 3a3HauyuMo, MO  MOoLiOHOTrO
3akoHomaBuoro yrouHeHHs LIK Ykpainu He micTuth. BimcyTricTh
Oy/b-5IKOTO HOPMATUBHO-TIPABOBOTO PETYJIOBAHHS NMPOOJIEMH y4yacTi
IOPUIMYHUX OCi0 y CHAaJKOBHX NPaBOBIJHOCHHAX MPU3BOIUTH 10
pAAY HEBHPINICHUX NPAaKTHYHUX Mmpo0jeM peamizaifii mpaea
OPUINIHUX OCi0 SK CIATKOEMIIIB 3a 3almoBiTOM. besmepedno, 4. 2
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ct. 1222 IK VYkpainu, motpedye yTOYHEHb. 30KpeMa, 3 I[OTO
npusony C.5. @ypca 3a3Hauae, o0 AOLIEHO Oyino O BUKJIACTH JAaHY
HOpPMY 3aKOHY Yy HacTymHi# pemakii: «Opunndaaa ocoda Moxe OyTr
CIAJIKOEMIIEM 3a YMOBH, WIO YTBOpWiacs (3apeecTpoBaHa) 0
MOMEHTY BIAKpUTTS cmammubany [16, c¢. 536]. Taka mno3uiis
KOPECHOHAY€EThCS 13 monokeHHaMu 4. 3 cr. 1223 K VYkpainu, ae
3a3Ha4YeHO, 1[0 IPAaBO Ha CIAJKyBAaHHS BUHHUKA€ Yy JI€Hb BIOKPUTTS
cnaamuHu. ToMy, sSKIo ropuaudHa ocoba, ska mepedyBae y cTaHi
peectpaiii He Moxe OYTH CHAaIKOEMIIEM Yy TOMY UYHCI 3a
CEpBITYTOM, KpiM BHIIJKiB IO MepeadadeHi y 3akoHi. TyT MokHa
MIPUBECTH TPHUKIA] 3MiH Y 3aKOHOAABCTBi. Tak, MpUIHATTS 3aKOoHY
VYkpainn «[Ipo Tpomajackki 00’€THaHHS» MPHU3BEIO 1O BTPaTH
ynHHOCTI 3akoHy Ykpainu «IIpo o0’eqHanHs rpomansH». Y m.4
MIePEXiTHUX TIOJIOKEHDb 3a3HA4YeHO, IO TPOMAJCHKI OpraHizamii, iX
cminku  (coro3u, acoliiamii, iHII 00 €IHAHHA TPOMAJICHKUX
opramizairiii), jerajizoBaHi Ha Je€Hb BBEACHHS I[OTO 3aKOHY B IiI0
IUISIXOM  peecTparlii abo TOBIAOMIICHHS TIpO 3acHYBaHHS, HE
moTpeOyIOTh BIAMIOBIAHO mepepeecTpariii abo MOBTOPHOTO MOAAHHS
JIOKYMEHTIB JJ1s1 TIoBitomJieHHs [17].

AHamizylouu Taky IO3UIiI0, 3BEPHEMOCS [0 HOPMAaTHBHO-
NPaBOBUX akKTiB, L0 BHU3HAYAIOTh OCHOBHI MNpaBHja CKJIaJaHHS
3anoBiTy. BignoBimno g0 m. 2.1 rmaBu 3 Ilopsaky BYMHEHHS
HOTapialnbHUX JIil HOTapiycamMu YKpaiHW, 3aTBepjpkeHoro Hakxazom
Min’rocty VYkpainu Bim 22.02.2012 Ne 296/5, 3amoBit mae OyTH
CKJIaJeHHH Tak, 1100 PO3MOPSKEHHS 3alloBijlada HE BUKJIHMKAJO
HE3PO3yMIJIOCTe M CyNMepeyoK Micis BiAKPUTTS crammuHu [18].
Buxonsuu 3 BUILEBUKIAIEHOT0, Y TEKCTI 3allOBITY CHAJIKOAABEIb
Ma€ YiTKO BKa3aTW Ha3By IOPHAMYHOI OCOOM-CIIAAKOEMIS, il
IOPUAMYHY aapecy Ta KOJA BIAMOBIAHO 10 €IMHOTO JEpIKaBHOTO
peectpy. Pasom 3 TuM, Ha mpakTHLi MOXXe BHHUKHYTH CHUTYallis,
KOJIW 3aIlOBIT CKJIJIEHO Ha KOPHUCTh IOPUAMYHOI ocodu, mo Oymna
CTBOpPEHAa Ha MOMEHT MOT0 CKIIQJIaHHs, MPOTEe HA Yac BIAKPUTTS
CHaJIIIMHU BXe OyJa JIiKBiJOBaHA YK peopraHizoBaHa. BpaxoByroun
0cOOJIMBOCTI MPOLEAYPH JMiKBiZamii ropuan4Hoi ocodbu sk Gopmu
NPUIMHEHHS TOCMOAAPCHKOI AiSIBHOCTI, HE MOXE peali3yBaTh
MpaBO A0 CHAaAKyBaHHS 3a 3aloBITOM IOpHIMYHA o0coba, sKa
NPUIMHMAIA CBOIO TOCHOJAPCHKY AISUTBHICTB, SIKIIO OynM BHECEHi
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BIJIMOBIHI 3MiHH 10 €AMHOTO AEp:KaBHOTO peecTpy. CTOCOBHO X
peopraHizamii OPUAWYHOI OCOOH-CIAIKOEMIIS, TO BPaXOBYIOUHU
0co0MBOCTI PopM Takoi peopranizaiii, nependauenux 1K Ykpainu
(3MUTTA, MO, MPUEAHAHHS, IEPETBOPEHHS ), HEOOXiAHO 3a3HAUNTH,
IO [0 TPABOHACTYNHWKA TIONEPEIHbOI IOPUAWYHOI OCOOH-
CHaJKOEMISI  TIEPEeXONATh  CMAJKOBI MpaBa 32  CIaJKOBHM
MPaBOBITHOILICHHSIM.

BpaxoByroun 0coOMHMBOCTI MPaBO3AATHOCTI Ta Mi€3MATHOCTI
IOpUANIHOI 0COOM, BUMOTH JI0 3amoBiTy, BcTaHoBieHi LIK Ykpaiau
ta [lopsaxoM BUMHEHHS HOTapialbHUX Ail HOTapiycamMu YKpaiHw,
KIIIOYOBUM MOMEHTOM Ha 4ac CKJIaJJaHHS 3aIloBITy € ()aKT iCHyBaHHS
KOHKpPETHOI  opuamdHoi  ocobu. BpaxoByroum 1€, Hamu
MPOIIOHYEThCS BUKIaAeHHS 4. 2 cT. 1222 IIK Vkpainm y Takii
penakuii: «FOpuguuHa ocoba mMoxe OyTH CHaAKOEMIIEM 32 YMOBH,
SKI0O BOHA Ha 4Yac CKIIQJaHHS 3alloBITY € 3apeecTPOBAHOIO B
YCTAaHOBJICHOMY  3aKOHOM  MOPSAAKY. Y  BHNAAKax  3MiHU
3aKOHOJ/IaBUMX aKTiB a00 BBEICHHS B JIiI0 HOBUX, IOpUAMYHA 0C00a
BBKAETHCS CITAJKOEMIIEM 332 YMOBH BiJICYTHOCTI BKa3iBKH OO
HeOOXiTHOCTI TIOBTOPHOI mepepeecTpaitii ad0 MOBTOPHOTO MOJaHHS
JIOKYMEHTIB JIJIs 371ICHEHHS TaKoi».

[HIII0'0  BaXXITMBOIO TIPOOJIEMOIO € TPOIECYATBHHA MOPSIIOK
MPUAHSATTS CHAIIIMHU IOPUAMYHOI0 0c000r0. BiamosimHo 10 4. 1 cT.
1223 1IK VYkpainu, mpaBo Ha ClaJKyBaHHS MalOTh 0COOH, BU3HAYCHI
y 3anoBiti. 32 4. 1 ¢t. 1268 11K Ykpainu, ciagxoeMens 3a 3aroBiToM
YK 332 3aKOHOM MAa€ MPaBO MPUHHATH CHAIIMHY 200 HEe TPUIHATH 1.
OTxe, HajaHa 3aKOHOM MOJIJIMBICTh CHAJKyBaHHS Ha IiJCTaBi
3aMoBITYy 3a 3arajbHUM MPAaBHJIOM € TIPaBOM, a HE OOOB’S3KOM
cnaakoemils. BigmosimHo g0 monoxkenb 1K Vkpainu, s
3MIACHEHHS TMpoUecyalbHUX JAid i3 OPUHHATTS  CHAJIIUHU
CHaJIKOEMEIp TIOBUHEH IMOJIATH HOTApiycy 3asiBy MpPO MPUHHATTS
cnaamuin. Skmo s Gi3MyHOT 0COOM PIIIEHHS MPUHHSATTS
CHaJIIMHK, Oyy4d BOIBOBUM aKTOM, IPYHTYETHCS, 0OYMOBIIIOETHCS,
HacaMmIlepes  eMOLIMHO-IHTEeNeKTyalbHO-BOJILOBOIO  ceporo i
JKUTTEIISUIBHOCTI TO, BIAMOBIIHO, MOMIOHI PIIICHHS MPO MPUHHATTS
Ta BiZIMOBY NPO MPUUHATTS CHAIIIMHU SK MiJCTaBy HaOyTTS IpaBa
BJIACHOCTI IOPUANYHOIO MAIOTh CBOT OCOOJIUBOCTI.

Tak, BigmoBimao 1m0 cr. 97 LK VYkpaiam, ympaBiiHHA
TOBApUCTBOM 3IIHCHIOIOTH HWOTO oOpraHaMd, TOOTO 3arajJbHUMH
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300paMy HOTO YJacHHKIB Ta BUKOHABYMM OpPraHoOM. BimmoBimHo 10
ct. 101 K VYkpainu, ymnpaBiiHHS YCTaHOBOIO 3IiHCHIOETHCS
BHKJIFOYHO ii BHKOHABYMM OPTraHOM — TIPaBIIHHAM. 3arajiom
peamizailis Mi€3TATHOCTI FOPHAWYHOI OCOOM TIPHBATHOTO Ta
nyOJIIYHOTO TpaBa PEryNIOETbCS HOPMaMH YHHHOTO 3aKOHOJIABCTBA
Ta KOHKPETU3YEThCS B ii YCTAHOBYMX JIOKYMEHTaX UM aKTaX OpPraHiB
Iep>kaBHOI Biamy. 3asBa  IOPUAWYHOI OCOOM TIPO  TPHHHATTS
CHA/IIMHY TIOBUHHA OYTH HAJE)KHUM YHHOM odopmiieHa (ITimiucana
MOBHOBAKHOIO  0CO0OI0, CKpIIUIEHA [EYaTKOI MiJIpHUEMCTBA,
YCTaHOBH, OpTaHi3ailii), miAKpilieHa ToKa3aMu AIHCHOTO BUSBJICHHS
IOPUANYHOI 0COOH CTOCOBHO 3/[IHCHEHHS JAHOTO IOPHIUIHOTO (PaKTy
(Hampukiaa, BIANOBIAHE TOMNEPEIHE PIlICHHS 3arajibHUX 300piB
TOBapUCTBA TOIIIO).

[HmIoro He MeEHI BaXJIMBOIO MPOOJIEMOIO € CIaJAKyBaHHS,
YCKJIQJHEHE iHO3EMHHUM €JIEMEHTOM, HANpHUKIaj, MPaBoOBi CHUTYyaIii,
KOJIM CIAJIKOEMIIEM € 1HO3eMHA FopUANYHA 0co0a. 3 bOTO MPUBOILY
B cr. 70 3akony Yxkpaiam «llpo MiXHapomHe TpuBaTHE IPaBO»
3aCTOCOBYETHCS TPHUHIIUN MPaBOBOi KBawidikaiii: «3 ypaxyBaHHIM
noJioeHb crtared 71, 72 uporo 3akoHy CHAAKOBI BiJHOCHHU
PETYIIIOIOTHCS MTPABOM JIEPIKaBH, Y SKi CHAaJKOJaBeIlb MaB OCTAHHE
MiCIle TIPOXXUBAHHS, SKIIO CIIAJKOJABIEM HE OOpaHO B 3aroBiTi
npaBo JIepKaBH, TPOMAJSHUHOM sikoi BiH OyB. Bubip mpasa
CHaJIKOJABIEeM Oyae HEIIMCHUM, SKIIO MICIS CKJIaJaHHS 3aIloBITY
foro rpoMaasHcTBO 3MiHMIOCcA» [19]. IlizcraBa HaOyTTst mpaBa
BJIACHOCTI IOPUIUYHOIO OCOOOI0 IIUISIXOM  CHAJKyBaHHS HE
00OMEXy€eThCsl JIMIIE CKIaJeHHAM Ha 11 KopucTh 3amoBity. LK
YkpaiHu Hajae TpaBO KOPUAMYHIA 0CO0I BHCTYIaTH CTOPOHOIO
CIaJIKOBOTO JoroBopy. Tak, BiamoBiaHOo 1m0 4. 2 cT. 1303 1mporo
Konekcy, HabyBauem y CHaJKOBOMY JIOTOBOpI MOke OyTH (hizuuHa
abo ropuanyHa ocoba. TakuM YMHOM, y 3aKOHI HE BCTaHOBIIEHO
JKOTHUX OOMEXEHb IIOJ0 MOMJIMBOCTI FOPUAMYHOI OCOOM CTaTH
HaOyBayeM 3a JIOrOBOPOM. Y IIbOMY KOHTEKCTI He CJ1ijl 3a0yBaTH Ipo
BUJIOBI O3HAaKd IOPUAWYHMX 0ci0. Tak, 4YHMHHE 3aKOHOJIABCTBO
MICTUTh TaKe MOHSITTS SIK IOPUINYHA 0co0a 0e3 CTaTyCy IOpUANYHOI
ocoom» [17]. Lle Ttaki opranizaimii sKi HE MawTh Ha MeETi
3MIACHIOBATH MIAIPUEMHMIIBKY isJIbHICTh, BIAMOBIAHO HE IOJA€
MONATKOBI 3BITH B TOJATKOBY IHCHEKIiIO, iH(OpMAIlil0 Ipo
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MIATBEp/DKEHHS  BiIOMOCTEH MpO  Opra”izamio  JIepKaBHOMY
peectpatopy. Tomy, KO A0 Takoi FOPUANIHOI OCOOM TepeimyTh
CIaJIKOBI MpaBa, 30KpeMa 3a OIUIATHUM CEPBITYTOM, TOJli BUHUKAIOTh
nuTaHHs 1 PiHAHCOBOTO, MOATKOBOTO, OOCITYTOBYIOUOTO XapaKTepy.
Crarts 86 IIK VYkpainm 3a3Hadae, IO HEMIMPHEMHHUITBKI
TOBapuCTBa  (KOOIIEPATHBH, KpiM BHPOOHWYMX, 00’ €THAHHS
TPOMaJISIH TOIIO) Ta YCTAHOBU MOXYTh IOPSAJ 31 CBOE) OCHOBHOIO
TiSUTBHICTIO 371MCHIOBATH MiANPHUEMHUIBKY IiSUTBHICTB, SKIIO 1HIIIE
HE BCTAaHOBJIEHO 3aKOHOM 1 SIKIIO IS AIsUTbHICTE BIAIIOBIAA€ METI, I
SIKOT BOHHM OyJIM CTBOPEHI, Ta CHpUSE i1 JOCATHEHHIO. TOMY MOXEMO
KOHCTAaTyBaTH, IO 3a TaKUX IMO3MI[M HE BCl IOPUAWYHI 0COOU
MOXXYTh 3[IIMCHIOBATH CIaJIKOBI TpaBa, a JUIIE Ti, JiSUTbHICTh, SIKUX
BIJIMOBIIa€  METI CTBOPEHHS, Taka [isUIbHICTh NPONHCAaHAa B
YCTaHOBYHMX JIOKYMEHTAaX Ta HE CYIIEPEUYUTh 3aKOHY.

BucHoBku. Buxonsum i3 ycporo BHIIE3a3HAYEHOTO, MOXKHA
KOHCTaTyBaTH TOW (hakT, IO TPaBOBI MOMXJIHMBOCTI y4YacTi
IOPUIMYHUX 0Ci0 Yy CHaJKOBHX MPaBOBITHOCHHAX OOMEXKYIOThCS
HaOyTTSAM CHAAIIMHA BUKIIOYHO dYepe3 3alloBIT Ta CHAJAKOBHHA
noropip. Pa3oM 3 TuM, aHami3 HOPM YHHHOTO IHUBUTRHOTO
3aKOHOJ/IaBCTBA CBITYUTh MPO Te, IO HUHI BIJICYTHE HAJICKHE
BPETYJIIOBaHHS peaizallii CliaJKOBUX MpaB IOPUIUYHUMH 0COOaMU-
CHAIKOEMITSIMHE, TII0 BUMArae MoJajbIIor0 HAyKOBOTO JOCIHIIKSHHS.
MosxkHa BUOKPEMHUTH TaKi HANPSIMKH MOAAJBIINX JOCTIKEHb JTaHOT
npoOsieMu: 1) JOCHIHKEHHS MiCIsl IOPUANYHUX OCI0 SK yYaCHHKIB
JOTOBOPIB NP0  BCTAHOBJIGHHS  CEPBITYTY; 2) pO3poOJIeHHS
pPEKOMEHIAIi 100 TOAANBIIOTO YIAOCKOHAICHHS CITaKyBaHHSI
IOpUAMYHUME oco0amu 00’ekTiB 3a cepBiTyToM y LK Ykpainu ta
YAOCKOHAJIEHHSI CY0’€KTHOTO  CKJIaAy JOTOBIPHHUX  BIJHOCHH,
00’€KTOM SIKUX € CEPBITYT.
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