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JIbBIBCHKOTO 1€PKABHOTO YHIBEPCUTETY
BHYTPIIIHIX CIIpaB

3HAUYEHHS BUPIIIEHHS MOPAJIBHO-IIPABOBUX
KOJII3IA JJIS1 ICTOPUYHOI'O CTAHOBJIEHHSA
YKPATHCBKOI AJIBOKATYPH

CraTTs TOpuUCBSYEHA  aKTyaJbHIH  HAyKOBi  mpoOiemi
BUDIIICHHS ~ MOPaJIbHO-IPAaBOBMX  KONi3ii B iCTOpUYHOMY
CTaHOBIICHHI YKpaiHChKOi aaBokaTypu B Iepion 30-X poOKiB B
Cxinniit 'anwuuni. Jlana npoOnemarvka JTOCIIIKEHHS 3yMOBIICHA
XapakTepoM CYCHUIbHO-TIONMITUYHUX 3MiH, SIKi BiIOYJIHCH B icTOpii
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YKpaiHCBKOTO HapoJy B POKU MOJITHYHUX CYAOBHX MPOIECIB Yy
BKazaHWil mepion. OOIpyHTOBaHO, IO CHOTOMAHI IIJIKOM BaKIHBO
BiTHAWTH TpPAaKTUYHE BUPILICHHS NPaBOBHX KOJIi3iH, 30KpeMa B
MPaKTUYHIN AISUTBHOCTI IHCTHTYTY aJBOKaTypH. Bin3HaueHO OCHOBHI
CHOoCcOOW TIOIOJIAaHHS MOPANBHO-TIPABOBHUX KOMI3iH y mpodeciiHii
TiSUTBHOCT1 afBOKaTypd. SIK BapiaHT 3ampONOHOBAHO ITyOJiKarlii Ta
BUJAHHS KOJI3IMHMX HOPM, TIyMaueHHs 3aKOHYy Ta MpakTHYHE
3aCTOCYBaHHS NMPABOBUX TOJ0KEHb.

Kniouogi  cnosa:  amBokar,  anBOKAaTChka  JiSUTBHICTS,
3aKOHOJIaBCTBO, IIPaBO, KOJIi3is, MPaBOCy I/, CY/I.

CraThs TOCBSIIIIEHA aKTyaJlbHOW HAyYHOW IMpoOJIieMe pelIeHus
MOpaJIbHO-TIPAaBOBBIX KOJUIM3UM B HCTOPHUYECKOM CTAaHOBJICHUH
YKpauHCKOM aaBokatypel B mnepuon 30-x rogoB B BocrouHnoi
lanmuumae. JlaHHas npobOiremMaThKa WCCIeIOBaHUS OOYCIOBIeHA
XapakTepoM OOILIECTBEHHO-TIOJUTUIECKUX H3MEHEHUH, KOTOpbIC
MMPOU30NIJIN B UCTOPUHN YKPAWHCKOI'0 HapoJa B I'OJAbl NOJUTHYCCKUX
CyIneOHBIX TPOIECCOB B YKa3aHHBIN mepuos. OO0OCHOBaHO, YTO
CEeroJHsl BIOJIHE BaXHO HAWTH NPAKTHYECKOE PELICHHE NPaBOBBIX
KOJ'I.HPI3I/II7[, B 4aCTHOCTHU B HpaKTH‘-IeCKOﬁ JACATCIIBHOCTH UMHCTUTYTA
anBokaTypbl. OTMEYeHB OCHOBHBIE CIIOCOOBI  TPEOJIOJICHUS
MOpPaJILHO-TIPABOBBIX KOJUIN3UH B NPO(ECCHOHATEHON AEATENIEHOCTH
azBokatypbl. Kak BapwaHT NpeIOKEeHbI MyOJIMKAMU U H3JIaHUC
KOJUTM3MOHHBIX HOpPM, TOJIKOBAaHME 3aKOHA U MPaKTHYECKOe
MPUMEHEHHUE NTPABOBBIX MTOJIOKEHUH.

Kniouesvie cnosa: aaBoOKaT, aABOKaTCKas JESTEIbHOCTD,
3aKOHOJIATeJILCTBO, TIPABO, CY/, KOJIM3HUS, IPABOCYIHS.

This article is devoted to actual scientific problem solving
moral and legal conflicts in the historical formation of the Ukrainian
legal profession during the 30’s in eastern Galicia. This problem is
caused by the nature of the study of social and political changes that
have occurred in the history of Ukrainian people during political
trials in the period. Proved that today is quite important to find a
practical solution to conflicts of law, particularly in the practice of
the legal profession. Noted basic ways to overcome the moral and
legal conflicts in professional activities of advocates. Publications
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and publication of conflicting regulations, interpretations of the law
and practical application of legal provisions are proposed.

Keywords: advocate, advocacy, legislation, law, conflict,
justice, judgment.

IlocranoBka mpobGuaemu. IIpobGremaTmka  HOCIIIKEHHS
3YMOBJICHA XapaKTepOM CYCIUIbHO-TIONITHYHUX 3MiH, SIKi BifOyJIUChH
B icTopii ykpaiHcbkoro Hapoay B mepiox 1930-x pokiB B CximHiif
lamuumni. TorogacHe 3aKOHOJABCTBO BH3HAYAIIO, MO YKPAaiHCHKHMA
HapoJ KMBE B JIEMOKpAaTHYHIN NPaBOBii AepikaBi, /e popMyBarch
OpraHu Blaau Ta YOPAaBIiHHS, JiSUIbHICTH SKUX NOBWHHA Oyna O
TPYHTYBaTHCS Ha TPUHIUII 3aKOHHOCTI i BU3HAYATHCS 3 TOTO, IO
JIOWHA, 1i TpaBa 1 CcBOOOMM € HaWBUIIOKW IiHHICTIO. OpHAK,
CUTYyallisl cKJiajach mo-iHmomy. [IpaBooxopoHHa cUcTeMa JIep)KaBU
HE TIOBHOIIIHHO 3a0e3redyBana BiTHOBIEHHS MOPYIIEHUX IIpaB
rpomansH. lLle cTocyerbcst SK TpaBOCYIis, B MeXax SKOTO
aJBoKaTtypa OyJjia MOKJIMKAaHA CIPHUATH peaiizallii mpaB Ta CBOOOI
TpOMaJIsiH, TaK i CyJOYMHCTBA, K€ 3a3HABAJIO KPHUTUKH 31 CTOPOHU
anBokariB. Take IONIOKEHHS MOSCHIOETBCS THM, IO JAJIEKO He
MOBHOIO MipOI0 BPaxOBYEThCS ICTOPHYHHMN JIOCBiJl YKpalHCHKHX
a/IBOKATIB y IEpioJ MOJITHYHHUX CYJOBUX IPOIECIB, 30KpeMa iXHil
BHECOK y PO3BUTOK I'POMAJICHKOI MPABOCBIIOMOCTI Ta FOPHIMYHOL
JTYMKH.

VY nochipKeHHSIX CIPaBEIMBO ITiKPECIIOETHCS 3HAYUMICTh
BBEJICHHS aJBOKAaTypH SK HOBOTO CY0 €KTa CYyJIOBHX IIPOIIECIB,
PO3KPHBAETHCSI TPAKTHYHA JSUTBHICTH BIIOMHX YKpaiHCBKHX Ta
MOJILCHKUX aJIBOKATIB — MIO MJKPECIIOE 00paHy akTyallbHICTh
CTaTTi.

BaxmBuM acmekToM y TNpPaKTUYHIA AisUTBHOCTI aJIBOKATiB
Oynu crpoOu BHPIIICHHS KOJI3IMHUX MOMeHTIB. JlaHi crpoOu
XapakTepHi METOI YTBEpAMTH IIpaBa Ta IHTEPECH YKPaiHCHKOTO
CYCHUIBCTBA y JIepXaBi 3 iIHO3eMHUX MpaBoM. Bapro miakpecnuTu Te,
IO MOJOJAaHHSA KOMi3iH — wHe iX mnepeOOpeHHs B KOHKPETHOMY
BUTIAJIKy B MpOIECi MPaBO3acTOCYBaHHA. B cydacHidl ropuanyHii
JiTepatypi 0OIpyHTOBYIOTh MOXIJIUBICTh ICHYBaHHSI TPbOX OCHOBHHX
Croco0iB TMOAOJAaHHA MOPUAMYHUX Komi3id. OmvH 3 HUX Mae
HOPMATHBHO-TIPABOBHH, APYTHHA — MPOIECIYPHO-TIPABOBHM, TPETil —
TIPEBEHTUBHO-TIPABOBHM XapakTep. 3aBIaHHAM IEPIIOrO CIOCO0y €
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BIOCKOHAJICHHS IpaBa sIK CHUCTEMHOTO YTBOPEHHS, 3aBIaHHAM
JIPYTOTO € AisUTBHICTD CHeNiaJbHIX OpPTaHiB JEp)KaBU 13 MOJOJIAHHSI
KONi3ii, a 3aBOaHHSM TPETbOTO € HEAOMYIICHHS MOXKJIMBOCTI
BUHUKHCHHS KOJIi31¥ Ha PaKTHUII.

AHaJi3 nocaitzkeHHs 1aHoi npodJeMu. [HCTUTYT agBOKaTypu
MIPOMIIOB CTAaHOBJICHHS, BiIOOpaXkeHe B mucaHoMy mpaBi. CkiamHi
ICTOPUYHI YMOBH YKpaiHCBKOTO HapoAy BHECIH CBiii BHECOK Y
PO3BUTOK a/IBOKATYpH Yy BUMipi YKpaiHCHKOTO TO3UTHUBHOTO IIPABa.
3HauHi 3M00yTKH JOCTIHKEHHS JaHOT MPOOIeMaTHKH BiToOpaXkeHi B
mpaisix BiJIOMHX TIPaBO3HABIIB, 30KpeMa Takux, 5K A. Boikos,
T. Bapdonomeesa, 1. I'moBanpkuii, O. CBarorpkuii Ta iH. 3rijHo i3
MTO3UIII€I0 HAYKOBIIIB, 30kpema I. FO. I'moBanpkoro, B cBOI0 000pOHY
a/IBOKaTa BBOJWIIM €JIEMEHTU TICHUXOJIOTIYHOTO aHali3y MOJILCHKOTO
KapHOTO MpaBa. BoHM BHCBITIIIOBAaNM CYCHIIBHO-TIONITHYHY OI[IHKY
CIPaBH, PO3TIIAJAIOYH PEBOIOIIHHY OOPOTHOY TOJSKIB Ta YKPaiHIIIB
10 OKPEMO.

MeTo10 cTaTTi € y3arainbHEHHS OCOOIUBOCTEW MPAKTUYHOTO
BHUpPIIIEHHS KONI3IMHMX MOMEHTIB Yy MJiSUTBHOCTI  IHCTHUTYTY
aJBOKAaTypu, 30Kpema, crpoba (opMyBaHHS MeXaHi3My iX
MPaBOBOTO BPETYJIIOBAHHS.

Buknan ocHoBHOro wmarepiaigy. OCHOBHUMH cHOCOOamMu
MOJIOJIAHHS € BHJIAHHS KOJNI3IMHUX HOPM 1 TIyMadeHHS 3aKOHY 1
3aCTOCYBaHHS MPaBOBHX MOJOXEHb. BakimuBe 3HauYeHHS LI
MOTIEPE/DKEHHS  KOJI3iH  Mae CyBOpe  JOJICpP)KaHHS  MPaBUII
3aKOHOJIABUOi ~TEXHIKH, HANpPUKIAA, TOCTIJOBHE Y3TOKECHHS
MPOEKTOBAaHUX HOPM i3 CHCTEMOIO YMHHUX HOPM IpaBa. Y CyHEHHS
KOJII31i y 3aKOHOIABCTBI — 3aX0JU, IO JO3BOJISIOTH 3HATH KOJI3ii
B3aradii.

Y  CyKymHOCTI  TpOTOJIONICHI, Ti3Hille  OmyOJIiKOBaHi,
aJIBOKaTCBbKI CyJIOBI TNPOMOBH, BpPaxOBYIOUHM ITyONIYHICTh TaKUX
CYIOBUX  TMpOIECiB, 3HAYHO BIUIMHYJIH Ha  TIPOMAJICBKY
MPaBOCBiIOMICTh. Bil3HAuMMO CYTHICTH CyJOBHX IPOMOB, iXHIO
JBOCTOPOHHIO (PYHKLIIO: 3 OZHOTO OOKy — MpaBO3aXUCHY (3aXUCT
iHTEepeciB 0coOM), 3 IHIIOTO — MOJTITHKO-MIPOTIAraH IMCTChKY (ariTaiis
MOJIITUYHUX TIOTIISIB).

3 mornsAy YMHHOTO 3aKOHOJABCTBA, 30KpeMa 3akoHy YKpaiHu
«[Ipo amBoKaTypy Ta aJBOKATCBKY IisUIBHICTB», OCHOBHY YBary
HAyKOBO{ CIUJIBHOTH 30CEpEPKCHO Ha BHU3HAYCHHI MIPAaBOBUX 3acaj
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oprasizamii Ta IiSUTBHOCTI aJBOKaTypH, 3MIMCHEHHS aABOKATCHKOI
TSTTEHOCTI B IeprKaBi.

JIeMOKpaTHYHICT, ~ MPUHIMITB  JISUTBHOCTI  aJBOKATypH
CTaHOBHMJIO UiTKy BIAMIHHICTP aJBOKAaTypH BiA NPOBIaIHUX
MpaBO3axUCHUX opraHizamiii B mepiox 1930-x pokiB. B maBu
a/IBOKaTiB BCTYNMJIO 0araTto MpOrpeCUBHUX BUEHUX Ta IPOMAJChKUX
nisaiB,  cepen  akux  B.Topbommii,  B. Crapoconbchkui,
K. JleBumpkuii.  AKTHBHICTP  OCTaHHIX  JemI0  KOPEKTYyBajo
BHYTpIIIHBO JIepXKaBHY CHTyamiro, mo Ha mymky H. M. OO6pi3aHn,
«3BUYAiHO, Hemokoinmo uapcekuii ypsma» [1, c. 138]. Caoero
MPAaKTUKOIO aJJBOKATH MPOBOIWIN MPOMAraHANCTChKy poOOTy 1010
MIOTJISI/TIB TTONIITUYHUX CHJI Ta CYCIIUTBCTBA, IO TiCHO TIOB’SI3yBajioCh
i3 CYZIOBOIO CIIPABOIO.

Onwucyroun yKpaiHCBKUX aJBOKATiB, fKI CTald Ha LUIAX
00poTHOM 3a HaIiOHANBHI i€l Ta MpaBa HApOAY MPOTH OKYIIAHTIB
O. Mamak 3a3Hayae, 10 «YKpaiHa Uil MEHE Taka CBATa, L0 HE
TUTBKU JKUTH, & U yMepTH i Hel 3amaino» [2, c. 23]. Taki cioBa
CTaJIM XKHUTTEBUM KPEJOM JUISl YKPATHCHKHUX aBOKATIB.

Aosoxam axk  ocobucmicmb, MOOUHA MA  SPOMAOAHUH.
[IpaBoBmii craryc ajaBoKara y CYCHUIBCTBi, HOrO OCOOHCTICTH 3
MOTJISIY TpaBa B ChOTOJICHHUX JOCIDKCHHSX BIICYTHI. Sk 3a3Hauae
JI. B. Tami#i, «mpaBoBe TOJOXEHHsS aJBOKaTa — Ii¢ BCTAaHOBJIIEHA
3aKOHOM Ta IHIIMMH HOPMATHUBHO-TIPABOBUMH aKTaMH CYKYITHICTb
npaB Ta O0OOB’A3KiB aJBOKaTa, MPaBOBUX OOMEXEHb, TapaHTIi
peaizarii mpaB Ta BHKOHAHHS HOro 000B’SI3KiB 11010 3a0e3neueHHs
mpaBa Ha 3aXWMCT Ta HAJAHHS NPAaBOBOI JONOMOTH, 3acagd HOTO
MaTepiaJbHOro 3a0e3MeUeHHs Ta COiaIbHOrO 3axucTy» [3, c. 10].

AJIBOKAT, TEpIII 32 BCE, OCOOUCTICTH Ta JIIOAMHA 1 TPOMaISTHHH.
Hes3Bakatoun Ha cTaH JOCHTIJDKEHHS MUTAaHHS MPaBOBOIO CTAaTycy i
pONb  TMPEACTAaBHHUKIB IHCTHTYTY aJBOKAaTypd Y CYCIUIBCTBI,
0c00JIMBO KOHKPETU30BaHe OOIPYHTYBAHHS ChOTOJIHI BIJICYTHE.

Pezynomamusnicmo HAYKOBUX 0opodKkie aosoxama.
[lepexoHaHHs1 agBOKATiB BHCJIOBIIOBAIUCH y XOA1  YHMCICHHUX
CYJOBUX IPOIECiB, METOI SKUX OyNO JOHECeHHS J0 MPUCYTHIX
CTaHy TMOAIHA, 30KpeMa NpoOJIEMHOr0 TMHTAHHS HE3AIEKHOCTI
YKpaiHCBKOT'O HApOAy, MOBHOT podsiemu. Y cBoix npausx A. benapiii
3a3Havae, Mo «... CIPaBXHI HAI[IOHAJIICTA HE JIUIIE TOJOCATH 171€t0,
ajie BiIBAXKHO BHUCTYIAIOThH Y ii 3aXUCT, HABITh IIiJ] 3arPO30I0 BTPATH
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XKHUTTS YU JOBIUX TIOPEMHUX IPUCYIIB OKYHNAHTCHKUM PEXKUMOM)
[2,c.22].

B mpoueci yncneHHHMX MONITHYHUX CynoBHX mporecax 30-x
pokiB y Cxignii l'annumbi anBokatu 3a3HaBagl OOMEKEHb 3i
CTOPOHU MOJBCHKUX CYNIB, IO 1 MOSCHIOE BiTHOIIEHHS OCTaHHIX 70
MiACYOHUX yKpainmiB. He 3ammmaerbecs 1mo3a  yBary IyMKa
C. IllyxeBuua y copaBi IBaHaIUSMTH YKpaiHLIB Mepel JTbBiIBCHBKUM
CyJIOM MIOZO JIF0YOTr0 IpaBa «ajie KOJEKCH Halll cTapi, JyXe crapi.
BoHu He 3MiHIOBaHI JOBTI-IOBri POKH. BOHM CTOSTH Ha MicIi, a
JKUTTS JIIOJICBKE He cTOiThy [4, ¢. 37]. KpuTtrka HopMaTuBHOI 6a3u B
MO€AHAHHI 13 ariTalifHUM 3MiCTOM TIPOMOBH BHECJIA CBOT KOPEKTHBH
Y XiJl CYIOBOTO TIPOIIECY.

IcTopist nep:kaBOTBOpEHHSI YKPaiHCBKOTO HAPOIY CBiTYUTH PO
(dakT B3ATTSA MiA CBifl KOHTPOJNb JaHOTO MHUTAHHS IHTENITEHIIE0,
OCHOBY fIKOi CKJIajand aJaBokaTH. Haiibimpmn porminbeHa mymKa
knacuka Qimocodii Ta comionorii mpasa, mpodecopa €. Epiixa,
«IpaBO IOPUCTIB — M€ CYKYNHICTh HOPM, pillleHb, IPaBOBUX
TMIOJIO’KEHB, BINMOBIAHO IO SKWX CYAH BUPIMIYIOTH MPABOBI CIIOPH»
[5, c. 108]. OcranHi X BHHUKalOTH 4Yepe3 HEIOCKOHATICTH Ta
HETIOBHOTY OpraHi3amiiiHOro MpaBa, WOTO HE3JaTHICTh BHPIIIUTH
BUPaXEHI CYMEpEewIMBIUMHU iHTEpecaMu KOH(QIIIKTH, BpEryJIIOBaTH
HOBIi OaratorpaHHi cuUTYyaIlii.

AJIBOKAT SIK MPUHIMIIOBO HOBUH YYaCHUK CYJIOBOTO IIPOLIECY.
Posrnsmatoun ajmBokara SIK y4acHHKa CYJOBOTO KPHUMiHAIBHOTO
MPOBADKEHHS, PO3TISHBMO (YHKIIIO YPIBHOBaXXEHHS IHTEpPECiB
CTOpIH — 3aXWCTy Ta OOBHHYBau€HHS BiJHOCHO OCOOW IiJICYJHOTO
(mpaBo3axucHa (yHKIisM). 30Kpema, MI0J0 3HAYCHHS 3aXHUCHHKIB Y
KpUMIHAJIBHUX TPOLIeCax CIIiJi HAroJIOCHTU: BIJACYTHICTh aJBOKaTa
YHEMOJIIUBJIIOE DIBHOBAry MK OOBHHYBau€HHAM Ta 3aXHCTOM.
HepiBHi m1aHcu 3MaraHHs MK POKYypopoM, 3a0e3redyeHuM
BIaJHUMH 3aco0aMH pO3IIYKy, Ta IMiJCYJHUM, 130JbOBaHHUM B
CYCHUIBCTBI BKe 10 CaMOMYy HaJal0uoMy Ha HbOro OOBHHYBau€HHIO,
KU T030aBlieHHH CBOOOAM, SIKOMY HE BiJOMHH XiJl BHPOOJIEHOTO
PO HBOTO CIIJICTBA, KWW HE 3HAE 1 3aKOHY. Y BHIIAJKY HAsBHOCTI
BUHU TiACYJAHHHA 3a BIJICYTHOCTI aJBOKaTa HE BMi€ HABECTH JIS
ITOM’SIKIIIEHHS BiJIIOBIIAIBHOCTI OOCTaBHH, SKi 3MEHIIYIOTh HOTO
IIPOBHUHY.
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Je cyMHIBHUH J0Ka3, TaM HEMOJIIMBE 3BHHYBadeHHA. Sk
JOKa3W aJBOKAaTH B cymoBuX mpomecax 1930-x pokiB y CximHii
lamuuuHi HEpIAKO JOIyYald BUPI3KH 13 Ta3eT, CHelialli3oBaHOi
JmiTepatypu, SKi 3aUMTYBAIMCh Ha Cydi. YKpaiHCBKi aJBOKAaTH
3a3BUYAil HE NMHUCAJIHM TOBHOTO TEKCTYy CBOIX 3aXHCHHX IIPOMOB, a
TOTyBaJIM PO3IIMpPEHi Te3ucH. LluToBaHa miteparypa 3Bydana MOBOIO
opuriHany (aHrIiHChKOIO, HIMEIBKOIO, MONBCHKOW). [Iporonomeny
[MTaTy 1HO3EMHOI0 MOBOIO TOJIOBYIOUMH Bilpa3y IepeKkiiafaB Ha
MOJBCBKY MOBY, TaK SK CYJOYMHCTBO Ha 3aXiTHOYKPaiHCBKHX
3eMJISIX BEJIOCS JIUIIIE TTOJILCHKOIO.

[TizcymoBYBaHHsI PO3MIISAY CIpaBH, OLIHKA HasBHUX JOKa3iB
Ta CHIPHUX TMIPABOBITHOCWH, BHCIIOBIICHHS CBOiX MIpKyBaHb 3
NPUBOLY PpO3IJISILy CIPaBH BHMarae 3HaHb HE TUIBKH Yy cdepi
IopucIpyieHIii, ame 1 mncuxororii. Ha wamy aymky, e
MiATBEP/DKEHHS TOTO, IO agBOKAT MOBHHEH OyTH 1 IOPUCTOM, 1
MICUXOJIOTOM B OAHOMY IIiioMy. Taka CyKyIHICTH Pi3HWX 3HaHB
BiJIIrpa€ CBOIO pOJb y mpodeciiHOMYy 3pOCTaHHI OCOOMCTOCTI
CHeriallicTa CBO€I CIIpaBH.

AmHani3yBaHHS HasBHMX Yy CHpaBi JIOKa3iB CTAHOBHJIO
HEHTpabHY YacTUHY MPOMOBH, 3Ba)KAalOYM Ha HAsSBHICTb METH Ta
gl nmpomoBu. KoxkHUEl 70Ka3 OTpUMYBaB CBOIO IPABOBY OIlHKY.
Cinin 3a3Ha4YMTH, IO OLIHIOBAHHSA 3AIMCHIOBAIHA BCl 3aXHCHUKH IIO
cipaBi. AHaii3 JOKa3iB YacTo CIPOCTOBYBaB 3BHHYBAa4YCHHS B
mijjoMmy, abo B Horo dyactuHi. OcCOOJUBO XapaKTEPHUM JIs
MOJIITHYHUAX CYAOBUX IIPOIECIB TOro 4acy Oysio 3ailydeHHS B PO
CBiJJKa TIPalliBHUKIB TIOJNIllii, TEPEeCiYHUX TIONAKIB, SIKi BXE JO
BUCTYIYy B CyIOBOMY 3aciJlaHHI TOTOBi OyJH CBIYATH B KOPHUCTbH
MPOKYypopa.

KoxxHuii moka3 4yM CBiIYEeHHS PO3IJISAAINCH AJABOKATAMU B
mporeci iX BHCTymiB. BuKkiameHHS JOBOMIB IO HAJCKHOCTI,
OOTpyHTYBaHHS 3BHHYBA4€HHS I10 CIpaBi JOKa3aMH, MOBUHHO OYJI0
0 3a0e3nmeuuTH JIOTIYHY 3aBEPUICHICTh OaHOI YacCTHHHU CYyIOBOI
npoMoBH 00opoHusa. Ha cBoix [ocynoBux Hapaaax aaBOKaTH
BUPIIIYBaIM SIKAM YMHOM I1OJIaBaTH B 3aCiJaHHI JIOKa3W 3aXHUCTY:
Bipa3y KO3UpHi, 1100 3BEpHYTH yBary CyAJIiB, a OMICJS MEHII
3HayHi; a00 X CHOYaTKy cJadKi, MOCTYHNOBO 30iMBLIYIOUM iX
3HAYCHHS I CIpPaBH, 3 METOI0 MO0 Cyaai MIDM B Hapamgdy
KIMHATY ITiJT iX BPayKCHHSM.
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OpanM 13 (paxiBIliB OMIHKY JOKA3iB Ta JOBOJIB OOBUHYBaYCHHS
0yB came C. lllyxeBuu, SIKMi PO3MOYHMHAB CBili BHCTYIN 3 aHAII3Y
CBITYCHb CBIJKIB i3 TIO3WIIi 3arajbHUX TPUHIIUITIB Ta IOJIOKECHb
MICUXOJIOTI] BIAHOCHO Tpolecy, (akT 3amam’sTOBYBaHHS CBIIKOM
mobagenoro. g mepexkoHAaHHS CyAy B MOMMJIII CBiJKiB aJBOKAT
HaBOJWB XapaKTepHHUU NpuKiIaz. I1icis BHTOJIOMICHHS MPOIOBiAl Ha
LEpKOBHIM BiAmpaBi yacTuHa mapadisH IUIakaia, a iHIIy YacTUHY
MIPUCYTHIX OXOMHB BifBepTHH cMix. [IpaBHUK 3amMTaB MPHUCYTHIX B
3aJ1i CyIy: «90My Ti caMi JIFO/IH, SIKi CIyXaJli CBSIICHHUKA 110 PI3HOMY
cnpuiiHsm ckaszane?» [4, ¢. 305]. BignoBimaio Ha Take 3alUTaHHS
Oyna Te3a: MOTPiOHO PO3PI3HHUTHU CBIJKIB, YU JA0OpPE CBIJOK YYB, YU
no0pe 3po3yMiB, UM Halle)KHO BUKJIAB MPY HAJaHHI CBITYEHb B 3alli
cynoBoro 3acimaHus. JleranpHuil aHami3 JOUUIBHMX YMOB Ta
0o0CTaBHH, $IKi BapTO BPaxOBYBAaTH, KOJIM € TOTpeda OoTpuMaru
BIJIMOBIIF HA 3amUTaHHSA: YU J00Ope TIOYyB CBIJOK 3aCBiq4eHi
BiJIOMOCTI.

Buctyn omnoro 3 kpamux aaBokaTiB B. Crapoconbchkoro B
CyIoBOMYy Tiporieci oawH i3 momituaaux B’si3HIB . [llymyk ommcas
TaK: «OCTaHHIM i3 ajgBokariB BucTynuB Crapoconbchkuil. Lle OyB
BUCTYIl JIIOJIMHU BIIEBHEHOI B CHJII CBOro cjioBa. BiH 3aB0JioJiB
yBaroro yciei 3amu. HaBith cyii 3aciyXxaiuch HOro BUCTYIOM...» [6,
c. 8]. KpacHOMOBHICTIO BHKJIAJICHHS JaHOI YaCTUHH IPOMOBH
BOJIOJIIB HE KOXEH aJ[BOKaT, TOMY aJBOKATH TONEPEIHBO
JIOMOBIISUTUCS, XTO TOTYBaTHUME JIaHy YaCTHHY BUCTYILY.

AHani3yBaHHA HasgBHHX Yy CHpaBi JIOKa3iB CTaHOBWIIO
HEHTPAIIbHY YaCTUHY IPOMOBH, 3Ba)Kal0UN Ha HAasIBHICTh KOHKPETHOI
METH Ta 3aBJlaHb TPOMOBH. KoXeH JToKa3 OTpHUMYyBaB CBOIO MPABOBY
ominky. OnHuM i3 ¢axiBiiB omiHKU aoka3iB 0yB C. lllyxeBud, skuii
pO3MOYMHAB  BHUCTYN 13 aHali3y CBiAYeHb CBiJKiB, (akTy
3aram’ATOBYBaHHsI TIoO0aueHoro. JJisi mepeKoHaHHs CyAy B MOMHMJIII
CBIZIKIB a/JIBOKAT HAaBOAMB XapaKTEPHUI TPUKIA] TPOMOBIMI Y
LEPKBi, Ae yacThHa mapadisH IJaKaja, a iHIIy YacTHHY OXOIMB
BIBEPTHH cMiX. B CBOeMy NOSICHEHHI aJBOKAaT HaroJjioulyBaB Ha
notpebl pI3HUII MiX CBiKaMH, 4H J00pe TOW YyB, 4d J00pe
3pO3yMiJiM, Y HAJIE)KHO BHKJIAB [TOKa3H MPU HaJaHHI CBIAYEHD Y 3aii
CYJIOBOT'O 3aciJjaHHsI.
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TakTuka 3aXHUCTy YKpaiHCBKUMH aJBOKAaTaMU IOJITHYHHUX
B’S3HIB y mepIii nmomoBuHi XX CT. BIAMOBIgaIa IEBHUM 3arajibHIM
MPUHIMIAM, & CaMe:

- MOBMHHA Oyna OyTH MONITUYHO Ta iJE0NOTIYHO NPaBHIBHOIO,
SIK JUIA CBITOTJISIAY IMIA3aXMCHOTO, TaK 1 Juid OLIbIIOl 9acTHHHU
YKpPalHCBKOTO HACEJICHHS;

- MaJla BUIJIMBATH 3 aHANI3Yy MaTepialbHOr0 i MPOLECyalbHOTO
3aKOHOJIABCTBA;

- MycHWjia MaTH JIOTiYHE W TIOCTiJOBHE TiATBEPKEHHA
MaTepiajJaMH CIIpaBy i HOBUMH 3/100yTUMH JIOKA3aMH;

- 3aBXKIM Maja CIIPSIMOBYBATHCS Ha MOCHTIJOBHY OXOPOHY TpaB
Ta IHTEpEeCiB MiA3aXHWCHOTO 3 BHSBIIEHHSM yCiX 0OCTaBHH i (hakTiB,
0  BUMNPaBAOBYBAIM  KIi€HTa  YM  3MEHINYBAIM  HOTO
BiJIIOBITAILHICTE;

- Manma OyTHM IUJIKOM BH3HAYEHOK, JIOTIYHO IOCIiIOBHOIO,
MIPUHIHIIOBOIO.

He meHmie yBaru agBokatiB NpUAUISUIOCH MTOTJISIIAM Ta TpalsiM
HIMEI[PKUX, aBCTPIHCHKUX MOCHiAHHWKIB putopuku — D. bpexrc,
®. Hayman, P. beneznix moibchkux ydenmx ['. MapiaHbChKOTO 1
B. Ontymescekoro. Came IyMKH IMX aBTOPIB BiJITBOPIOBAINCS B
ACIICKTI PUTOPUKH YCTAMH aJIBOKATIB y 3ajaX CyiB. TakuM 4nHOM,
CyZOBi IPOMOBH a/IBOKaTiB CTaBaJH CHHTE30M HaJOaHHS PUTOPHKH,
BiJI0OpaskeHHs1 0OCTaBUH CIPaBU Ta OCOOMCTHX IOTJISIIIB aJIBOKATa,
SIKMI BUTOJIOLTYBAaB MIPOMOBY.

ApxiBHI Marepialii JOBOAATH, MIO OUIBIIICTh TaTHIBKUX
anaBokariB 'y 1930-x pokax NOYMHAIM TOTYBaTHUCS JO CYIOBOTO
3aciflaHHsl e 70 BCTymy B crpaBy. CKyNMOBYBaHHs JIPYKOBaHHX
MEPIOIMYHNX BHUJAHb 13 MyOJiKaIisIMH TIPO TOPYIIEHHS CYIOBOi
CIpaBH CBiIYHUTH MPO HependavyBaHICTh 3allydeHHS! KOTrOCh 13 4nciia
MPaBHUKIB /IO CYJIOBOTO MPOIIECY, SKUH MaB PO3MOYATHCH.

AnmBokatm B. Crapoconscekmii Ta C. IlyxeBud dYymoBO
BOJIOIUIM MyONIIMCTUYHUM CJIOBOM, IXHBOMY II€py HaJIeKUTh
YUMaJIO0 MPaBOBHX MyOJiKalill y CyCHiJIbHO-IOMITHYHHUX Ta3erax i
KypHaiax, siKi CTOCYBallMCSd OKPEMHX IUTaHb, Malld MEPEBAKHO
MPOCBITHULBKUM, HEpiAKo 1 HaykoBuUH xapakTep. llpuxiazom e
nyOuikanii  CTapoconbChKOr0 TpO ILIHHICTH MpaBa. 3TigHO 13
TIOTJIA/IaMA aJIBOKAaTa Ta BUCHOTO, «IIPAaBO BHCHUTH y TOBITPi, 60 HE
Ma€ HIKOro, XTO BH3HABaB OHM HOro 3a cBO€ Ta obepirae ioro» [7,
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c. 34-35]. BiamoBimHo [0 BYeHHS IIpaBHHWKA, caMe JeprkaBa
MOB’si3aHa 3 TIPaBOM, IO XapaKTepU3yeTbCs MIHCHICTIO, sKa
BUKJIIOYAE OJHOMAHITHICTH (DOPMAILHOTO CTAHY TaKOTO MOEIHAHHS.
B cBoiit myOumikamii agBokat Harojomnrye Ha (yHKIii mpaBa, HOro
TIEPCIIEKTUBI TIEpPEea JIMIIEM JACpPXKaBH, IO SBISIE COOOI0 TPEAMET
TocIiKeHHs dinocodii Ta akcionorii mpaga.

ApxiBHI Marepianu JalOTh aOCOJIOTHO BCi  MiACTaBH
CTBEp/UKYBaTH, IO OUTBIICTh TAlWIPKAX AaJBOKAaTiB, fKi Opamm
y4acTh y CYAOBHX IOJITHYHUX MPOIECax, HOYNHAIH TOTYBATHUCS 0
CYIOBOTO 3acijaHHs WIe J0 TOro, SIK BCTyHalll Yy MpOIeC, aKe
peTerbHa MiArOTOBKA Ta OPIEHTYBAaHHS Y MalOyTHIN CylOBii cripasi
€ 3aI0PYKOI0 YCITIITHOTO BUPIIIEHHS CIIIPHOTO MUTAHHS.

[TinTBepmKeHuit icTopukamMu GakT CKYNOBYBaHHS JPYKOBaHUX
MEepioIMYHUX BUIAHB 13 MyONiKallisIMU PO MOPYLICHHsI TOT Y 1HIIOT
CIpaBH TMIONITUYHOTO 3a0apBlieHHS, Uil BUBYCHHA [0 Mipi
MOXKJTUBOCTI MaTepiaiiB CIpaBH, CBIMYUTH HPO IependavdyBaHICTh
3aJy4eHHS KOroch i3 YHCa TPaBHUKIB JO KPUMIHAIBLHOTO MPOLECy,
SKAA MaB pO3MOYaTHCh. Po3qymMu Haj NPUYMHOIO BYMHEHHS
37I0YMHY, KBajidikaiis Al MiACYAHOTO, PO3AYMH MPO AOKa3H 1
XapakTepucTUKa  OCOOM  3BHHYBAu€HOrO0 B IOAAJBIIOMY
(dopMyBaIUCh SK BiANOBIJHI T€3W MaiOyTHBHOI CYHOBOi MPOMOBH.
[TpotsiroM JOCYZOBOTO CIIJICTBA Taki T€3W BUIO3MIHIOBAJIHCH, a Ha
MOMEHT TOYaTKy CIyXaHHs CIIpaBH HAOYBaJM KiHIIEBOTO pe3ybTaTy
— IIe 03HaYaJo Te, 10 MPOMOBA Y CyJIOBHX JebaTax roToBa.

Pe3ynpraTuBHICTE CyJOBHUX IPOMOB. 3aXHCHI IPOMOBH
YKpalHCBKMX a/IBOKATIB Ha CYJOBHX IpOIECax IO 3aXHCTy WICHIB
YBO ta OYH € oHuM 13 BaXIJIMBUX JKEPEN Y BUBUCHHI CYIOBOTO
KPAaCHOMOBCTBA. Y OIJBIIOCTI BHIAJIKIB II€ CTOCYETHCS CYIOBUX
MPOMOB y TOJIITUYHUX CYAOBUX IpoOLecax, B SKUX IyXKe BHPa3HO
MPOSIBIIIIOTECS HE JIMINE TIPUBATHI, ane W OCOOHCTI iHTepecH
MiZICYTHOTO Ta HOTO 3aXMCHHUKA, B TOMY YHCII 1 TIONITHYHI iIHTepecH
YacTUHHM, abo X Wiloro cycmijabcrBa. LlinkoM mnpaBUIbHEM €
TBEP/UKEHHSIM NP0 Te, WLI0 MiJCTaBOIO 3POCTAaHHS KiJIBKOCTI
MOJIITHYHHX TPOIECIB € CUMITTOM TPOSIBY KPU30BHX SIBUIIL y JIEpKaBi
TOTO Yacy.

3 ornsay Ha €THYHE CTaBJCHHS IO MiA3aXUCHHX, alBOKATU
WIUTH Ha TIepeKip BCTAHOBIICHUM IIpaBUjIaM B, 110 B OUIBIIOCTI
BHITAJIKiB OyJIO0 HECTIPUATIUBUAM (PAKTOPOM Yy HiSUTBHOCTI 1HCTUTYTY
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anBokatypu. Ansokat C. lllyxeBnd 3a3HauuB, IO «HE TIIBKH
IBAJISATh MIJTBHOHIB MOJISAKIB XK€ Ha Balll BUPOK, ITAHOBE TPHUCSIKHI
CyAni, K e CKa3zaB IMPOKYpOp, ajle OYiKye HOro TaKoX COPOK
MIJTBHOHIB YKpAiHIIIB ... MOJlyMAa€Te XBUJIMHKY — a BiJIOBiNb Oyze
BaMm sicHa» [8, ¢. 30]. TakuM mMOeTHIHNUM YHHOM 3aKkiHUWB a—p JIeB
['aHKeBUY CBOIO CyZOBY IPOMOBY, MPOIMTYBABIIH PSAKH 13 BipIima
noeta Jlyrisitna Punass.

YV 3akmouHii YacTWHI aaBOKaTH TPOCHIM TIOCTAaHOBHUTH
MpaBUIIbHE, HA iXHIO AYMKY, pimeHHS. OCKUIBKH cama MpoMOBa
MOTJIa TPUBATH OaraTo yacy, iHKOJH KiJibKa JHIB, a MPUCYTHI B 3ali
CyAy MOTJIM HE TaM’SITaTh OCHOBH IPOMOBH, B 3aKJIIOYHIN YacTHHI
KOHKPETH3yBaJIOCh BCE CKa3aHe paHimie. BB MOBH agBokaTa Ha
pe3yabpTaT CIpaBd BHU3HAYAETHCS PIBHEM 3HAHb OPATOPCHKOL
MaNCTEPHOCTI, CTYIICHEM ITiITOTOBKH JI0 BUCTYILY 1 000B’SI3KOM CY/Ty
BpaxyBaTH BCi JOBOJH aJBOKATa B CBOEMY IiICYMKOBOMY PillICHHI.

Sk mpaBmio, iHIIIAaTOPOM  TOJITHYHOTO  CYAOYHHCTBA
BUCTyNajla 3aKOHOJaBYa, BHKOHaBua abo 3 CyaoBa Biajga. 3a
BIICYTHOCTI  JOKa30BOCTI  IHII[IIOBaHHA CYAOBOTO  IPOIECY
OCTaHHBOK), CJiJi BH3HAYUTHCH SKOK KOHKPETH30BAHOI MipoIO
OpraHi3aTopH MPoIECY KOHTPOIIOBAIM il CYZ0BOT BIIaJIH.

xepenpHOr0 0a3010 € MaTepiaii KOHKPETHHX CYyJIOBHX
MIPOIIECiB, YIaCHUKaMU SIKUX OyJId came aJIBOKaTH, a TAKOX MPaBOBi
nmyOuikarii 3a ixHporo aBropcrBa. CyIDKEHHS a/IBOKATiB, O3BYYCHI
myOJIiuHO, M 4Yac CYJOBHX @IPOMOB Yy Ipolecax IIoJo
KPUMIHAIBHUX CIpPaB MPOTH HAIIOHANICTIB, HE TIIBKU CHPHUSIH
PO3BUTKY IIpaBa TOTO 4Yacy, a ¥ 3aJMIIAIOThCS B CBOId OCHOBI
AKTyaJIbHUMH JIO ChOTOJTHI.

VYkpaiHa TIOCTYNOBO  MNPHBOAWTH  Jif0YEe  HAIllOHAJIbHE
3aKOHO/IaBCTBO Yy BIJAMOBIAHICTE 10 €BPONEWCHKUX CTaHIAPTIB
(YHKIIOHYBaHHS a/IBOKaTYpH, SIKi 3aKpiIJieHi y 3arabHOMY KOJeKci
MpaBWJI U aJBOKATIiB KpaiH €Bporeicbkoro CriBTOBapHCTBA.
AHati3 NoJ0KeHb MDKHAPOAHUX JOKYMEHTIB, HOPM YMHHOIO IpaBa
VYkpainm  [103BONSE€  BHPI3HUTH  JBI  TPynM  CTaHAApTiB
(YHKIIIOHYBaHHS aJIBOKaTypH, a came:

nepuwia epyna o0’ €HY€E 3arajibHi BUMOTH, SKi CTaBISATHCS [0
opraHizauii anBoKaTypu SK A0OpOBLIBHOrO, mpogeciiHoro Ta
rpoMajicbkoro o0’eqHaHHS 0cCi0, 10 MalTh IEBHY OCBITY,
BIIMIOBITHY MIATOTOBKY 1 3HAHHS,
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opyea epyna BU3HAYA€ MPABUIIA, SIKUMH KEPYIOThHCS aJIBOKATU Yy
TIpoIIeCi CBOET TisSTTLHOCTI, BCTAHOBITIOE TIPaBHIIa PO eCiiHOT eTHKH
0ci0, BpaxoBYIOYM, IO Ha aJBOKATIB TOKJIAJAETHCS KOMILIEKC
3000B’s3aHb IOPUIUYHOIO 1 MOpPaJbHOTO XapakTepy, SKi 1HO.I
BCTYIAIOTh Y B3aEMHY CYNEpPEUHICTh. AJKe TIPU3HAYCHHS a/IBOKATIB
HE OOMEXYIOTBCS CYMIIIHHUM BHKOHAaHHSM CBOiX OOOB’S3KIB Yy
MeKax 3aKOHY, BOHHM MOKJIMKaHI JisTH B iHTepecax MpaBa B LIJIOMY
TaK caMo, SIK 1 B iHTepecax THX, YHi IpaBa i cBOOOIM iM JTOBipeHO
3aXHIIATH.

OnHMM 13 TEePIIMX «CIEMiali30BaHUX» 3aKOHIB ChOTOJICHHS €
3akon VYkpainu «[Ipo angBokaTypy Ta aJBOKATCHKY [isUIbHICTBY.
[lpwitHaTTs, peamizamis ¥WOro TMPHUIKACIB y peaNbHICT, Oyna
BUKJIMKaHa TIEpII 3a BCEe HEOOXIJHICTIO OCMHUCIEHHS 3acaj
opramizamii Ta  QyHKIOIOHYBaHHS  IHCTHTYTYy  aJBOKaTypH.
3aKoHOABEIb MEePeI0adINB MOMXIIUBICTD 3a0e3MeYeHHs KOKHIil 0c00i
KBauTi(hiKOBaHOT FOPUIMIHOI TOTIOMOTH.

Ha cydacHomy erami pedopMyBaHHSI iHCTUTYTY aIBOKAaTypH,
30KpeMa 1 TOBHOB&KEHHS 3aXMCHHKA Ha JOCYIOBOMY CIIJICTBI Yy
KpUMIHQIBHIA CHpaBi, BHUKJIMKAE MIUCKYCil0O cepell HayKOBOi
chinbHOTH. JloTenep e MUTaHHS HE 3HAWIIIO OJHOTOJI0CHOT MO3HUIIIT
Ta 3aJMIIAETHCS aKTyalbHUM. [IpoliecyanbHO-TIpaBOBi 3aco0H, sIKi
3a0e3MevyoTh  3aXWCHUKY IJBUIICHHA e(eKTUBHOCTI  HOro
JISUILHOCTI, TIOTPEOYIOTh CYTTEBHUX 3MIH Ta JONOBHEHb Yy JIiloye
npolecyaabHe 3aKOHOIAaBCTBO.

BucnoBku. Ha OCHOBI BHIIEBMKIaJEHOTr0 Martepiany BapTo
BII3HAYUTH — OCHOBHMMH CIIOCOOaMH IOJOJIAaHHS MOpPaJIbHO-
MPaBOBUX KOMi3id y mnpodeciiHiil IisSUIbHOCTI agBOKATypH €
nmyOJTiKalliss Ta BUJAHHS KOJII3IMHUX HOPM, TIIYMAayeHHs 3aKOHY Ta
MPAaKTUYHE 3aCTOCYBAHHS MPABOBUX MOJIOXKEHb. TakUM YMHOM, BOHU
YTBOPIOIOTh KOJI3IHHWI MEXaHi3M, [0 TOBWHEH BKIIOYaTH BCi
MepeiueHi BUILlE CIOCOOW 1 JIaBaTH MOXKIUBICTh Y KOHKPETHOMY
BUMAJKy 3MEHIIMTH HIKI[UIMBUH BIUIMB HPOpPaxyHKiB 1 HeabamocTi
3aKOHOJABIIS.
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