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XapKiBCHKOTO HAITIOHAILHOTO YHIBEPCUTETY BHYTPIIITHIX CIIPaB

OPI'AHH CYJIOBOI BJIAJIU YKPAIHU SIK OJIUH 13
CYB’EKTIB PEAJIIBAIII IPABOOXOPOHHOI ®YHKIIII
JNEPKABH

CdopmynboBaHO OCHOBHI HampsiMU, 3a SIKHUMH 3IIHCHIOETHCS
peaizallisi MpaBOOXOPOHHOT (YHKIII IepkaBH B paMKax CyIOBOI
cucteMd. JloBeneHo, IO 3a3HAYCHI HAMPSMU BiAPI3HIIOTHCS MIiX
coboro ¢opmaMu 3BEpHEHHS 10 CyAy (3asBa, ckapra abo IO30BHA
3asiBa), opMaMu Ta MPOIEAYPOIO 3IICHEHHS, a TAKOXK PIIICHHIMH,
SIKI CXBaFOIOTHCSA. PO3IIISIHYTO KOXEH 13 ICHYIOUMX HamlpsMiB.
CdhopmynboBaHO  MEPUIOYEPrOBI  HANPSIMKA  CYIOBO-TIPaBOBOI
pedopmu, sIKi AO3BONATH MiIBUILUTH €(PEKTUBHICTb OpraHiB CyI0BOI
BJaId SIK OJHOrO i3 CyO’€KTIB peaizaliii IpaBOOXOPOHHOI (YHKINT
JICPIKABH.

Kniouosi cnosa: cymoBa cuctema, OpraHu CyJOBOi BIajH,
TIPaBOOXOPOHHA (DYHKITIS TepP>KaBU, HAMIPSIMH, €PEKTUBHICTH, CY0BO-
mpaBoBa pedopma.

CdopMynupoBaHbl OCHOBHBIC HAIPaBICHUS, 110 KOTOPBIM
OCYIIECTBISIETCSI ~ peayu3anysi  MPaBOOXPAHHUTENBHON  (QyHKIHMH
rocyJapcTBa B paMKax CynaeOHOW cucTembl. [[oka3aHO, 4TO JaHHBIC
HaTpaBJICHUS OTIIMYAIOTCS MEXIy co00# hopMaMu oOpaleHus B Cy/
(3asBieHMe, JKaimoba WIM WCKOBOE 3asBicHHE), GopMaMu W
MPOLIEAYPON  OCYIIECTBIICHHS, a TaKKe PEHICHUSIMH, KOTOPBIC
MPUHUMAIOTCS.  PaccMOTpeHO — Kakaoe U3 MPEeIIOKEHHBIX
HanpasieHuid. ChopMyTHUpoBaHbl TIEPBOOYEPEHBIC HAIPABICHUS
CyneOHO-TIpaBOBOM  peoOpMBI, KOTOPBIE  TIO3BOJSAT  IOBBICHTH
3¢ EKTUBHOCTH OPraHOB CYACOHOM BIACTH KaK OJHOTO M3 CYOhEKTOB
peau3aiuy MpaBoOXPaHUTEIBHON (DYHKIIMU TOCYIapCTRA.

Kntouegvie crosa: cyneOHas cuctema, opraibl cyieOHO BIIacTy,
MpaBOOXpaHUTENbHAS  (QYHKIMS  TOCyIapcTBa,  HAIpaBICHUS,
3 PEeKTUBHOCTB, Cy1eOHO-TIpaBoBas peopM.
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ITocranoBka mnpodaemMu. OJHUM 13 TIPIOPUTETHUX HATIPSMIB
JiepKaBHOI MOJIITHKK Yy MPaBOOXOPOHHIH cepi € 3a0e3neyeH s mpas i
CBOOOJI JIFOAWHU Ta TPOMAISTHUHA, CTBOPEHHS HEOOX1THUX TapaHTiH IS
ix peamizamii Ta BUpOOJICHHS TIEBOr0 MEXaHI3My iX 3aXHCTy y pasi
nopyiieHHss. OCHOBHUM TIPAaBOBHM 3aCO00M 3aXHCTY TOPYIIICHUX TPaB
€ cynl. KoxkHOMY TapaHTyeThCsl IIPaBO Ha OCKApXKEHHS B CYJI PIllICHB,
I i Oe3MisUTHHOCTI OpraHiB JEp)KaBHOI B, OPTaHIB MICIICBOTO
CaMOBPSITyBaHHS, TTOCANIOBUX 1 ciyxk00Bux ocid (ct. 55 Koncruryii
VYxpaian). O1xe, opranu CyJ0BOI BIIa I K TUIKA JIePKaBHOI BIIA]IH, 1110
YIIOBHOBaYKEHA 3MIIACHIOBATH TIPABOCYIIS, € 000B’SI3KOBOIO CKJIAI0OBOIO
CHCTEMH Cy0’€KTIB peaJti3allii MPaBOOXOPOHHOT (DYHKIIT JePIKaBH.

VY paMmkax cymoBOi CHCTEMH MPABOOXOPOHHA (YHKIIIS IepKaBU
peaNizyeThCsl NUIAXOM BiJNPaBICHHS MPaBOCYIIS, y Pe3yabTari
CYJOBOTO KOHTDOIIO, NDIIXOM OQIIIIfHOT0 TIyMadeHHS HOPM
KoucTuryii Ta 3akoHiB YKpaiHH, y3aralbHEHHS CYJI0BOI IMTPAKTHKU.
3a3HaveHi BUAM peatizallii mMpaBoOXOPOHHOT PYHKIIIT BiAPI3HIIOTHCS
MK co0oro ¢opMaMH 3BEpHEHHA 10 cymy (3asBa, ckapra abo
MO030BHA 3asBa), (hopMaMH Ta MPOIECIAYPOIO 3IIHCHEHHSA, a TaKOXK
PIIICHHSMU, SIKi CXBaTIOIOTHCS. PO3TIISTHEMO KOPOTKO KOXKHY 3 HUX.

Buxian ocHoBHoro marepiaiy. Ciig 3BepHYTH yBary, IO
MPaBOOXOPOHHA (DYHKIS IepyKaBU PO3TIISIAETHCS HAMH B IIUPOKOMY
CeHcl, TOOTO B il paMKax peai3yeThesl TAKOXK 1 MPpaBO3axyucHa (YHKIIIS.
e moB’s13aHO 3 TUM, 110 B FOPUANYHIH JTiTEpaTypi TEPMIHU «OXOPOHA 1
«3axHCT» HE € TOTOKHUMH, SIK TIPABOBI TTOHSATTSI BOHH BiIPi3HAIOTHCS 32
CBOIM 3MicTOM. Tak, SIKIIO 3aX0/H 3aXUCTy CHPSMOBaHI Ha TIOHOBJICHHS
MOPYIIICHUX TIpaB, TO 3aXOJM OXOPOHH MArOTh HA MeTi 3a0e3MedYcHHS
MIPABOMOPSIAKY, 3amoOiraHHS TMPABOMOPYIICHHSM, BHUSBICHHS Ta
YCYHEHHS TPHYMH TaKUX TOPYIIeHb. TakuM YHHOM, aOCOIIIOTHO
JIOTIYHUM Ta JIOUUILHAM € BUKOPHCTAHHS IIMPOKOTO TIyMa4ycHHS
TEepMiHa «OXOPOHA», TOOTO CYyTO OXOpOHA Ta 3axucT [ 1, c. 22].

IIpoTre HEOOXiMHO HATOJIOCHUTH, IO iSTIBHICTH CYIOBUX
OpraHiB 1I0I0 peamizalii MNpaBOOXOPOHHOI (YHKWIi JepKaBu
CIpsMOBaHa, y TEPILy Yepry, Ha 3aXUCT MOPYIICHUX IpaB, OTKE, B
MAHOMY BHWITAIKy MOBa HIe TPO TPABO3AXHCHY (YHKIIIO,
OpI€EHTOBaHYy Ha 3OIMCHEHHA TMpaBOCYAs. Y 3B’SI3Ky 3 1AM
MOTO/KYEMOCS 3 TOUKOIO 30pY, IO OTOTOXKHEHHS MPaBO3axXUCHOI Ta
MIPaBOOXOPOHHOI (PYHKINI HIBEIIOE OCOOIWBE 3HAYEHHS CYIOBOI
Bramu [2, c. 150]. Came 3mificHEHHS NEPEBAKHO IMPABO3aXHUCHOT
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¢yHKIIT B paMKax NpaBOOXOPOHHOI BH3HAYa€e OCOOIHMBE MicIie
CyIOBUX OpraHiB y cHCTeMi Cy0’ €KTIB pealtizallii mpaBOOXOPOHHOL
¢dbyukmii gepxasu. [IpaBooxopoHHa (GYHKIS Cymy MPOSIBISIETHCS,
HacamIepes, B aJMiHICTPAaTHBHOMY Ta KPUMiHAJILHOMY TpoIiecax, 1e
BHCOKA WMOBIPHICTh TOPYIICHHS TpaB Ta IHTEpPECiB ocoOm dUepe3
HEOOTpYHTOBAaHE BTPYYaHHS JCp)KaBHUX OpraHiB y cdepy ii
MPUBATHOTO XUTTS [2, ¢. 153].

Ha mnamy nymky, mpaBo3axucHa (QYHKIS € TIPOBIIHOIO
(byHKITIEIO CYTOBOi BIIaMH, OCKUIBKHM caMe€ 3aXHCT TpaB i cBOOOX
JIOMVUHY Ta TPOMAIsSHWHA CYJOM, 3IIHCHEHHS TNPaBOCYIAs €
TOJIOBHUM HAIPSIMKOM JIiSUTBHOCTI CYZIOBUX OPTaHiB MO0 peatizaii
MpaBOOXOpPOHHOI  (GyHKIII gepxkaBu. [linTpuMyeMo  TIO3HIIIIO
H. A. Ya6an, BiAmoBimHO 10 SKOI (QYHKIISA 3aXHCTy IpaB i CBOOOA
JIOJIMHY Ta TPOMAJSHUHA CYJIOM JI03BOJISIE OOIPYHTOBAHO BBa)KaTH
XapakTep BIUIMBY CYJOBOI CHUCTEeMH Ha CYCIHUIBHI BiJHOCHUHH
BJIATHUM (OBEICHHS iCHYBaHHS Cy0BOi Bitanun) [3, c. 167].

3 ypaxyBanHsM Todku 30py H. A. UabGaH miono BH3HAYCHHS
THUIIIB CYJIOBOTO 3aXUCTY TpaB i CBOOO JIFOWHU 1 rpoMasiHUHA |3,
c. 170] w™MoxHa BHAUTATA OCHOBHI HAmNpSIMKH  peaiizarii
MPaBOOXOPOHHOT QYHKIIIT iepKaBU CYJIOBUMH OPTaHAMU B KOHTEKCTI
OXOPOHHM Ta 3aXHCTy MpaB 1 CBOOOJ IIIOJUHU Ta TPOMAJTHUHA.
Y MAPOKOMY CEHCI 3MICT MPaBOOXOPOHHOI (DYHKINII CymOBOI1 Biagu
TIOJISITAa€ y 3aXUCTI Cy0’ €EKTUBHOTO IIpaBa BiJl iIMOBIPHOTO MOPYIIICHHS
B MalOyTHHOMY, SIKHii 3JIIHCHIOETHCS MUISIXOM 3a0€3MeUCHHS paBa,
OXOPOHH BiJI MOXKIIMBOTO TIOPYIICHHS. Y pa3i sSIKIIO MpaBa Bxke Oyin
MOpyIIeHi, CYAOBUMH OpTraHaMH B)XKHBAIOTHCS 3aXOOW MIOAO iX
3aXHCTy IUIIXOM BiTHOBJICHHS (By3bKe TpaKTyBaHH:). 3a3HaueHi mii
y JTAaHOMY BHITaJKy B)KE€ CTAHOBIIATH 3MICT MPABO3aXUCHOI (hYHKIIIL
CYIOBOI BJIaJiH, sIKa iCHy€ B paMKax IIPaBOOXOPOHHOI (yHKIIII.

Hapenene Bwuiie 103BOJISIE JIATH BUCHOBKY, IO B paMKax
peamizamii  TPaBOOXOPOHHOI  (YHKIII  JepkaBU  OXOpOHA
pPO3MIISINAETHCA K CYKYIHICTh diHl, 3MIMCHEHHSI SKUX CIPUATAME
3amo0IiTaHHIO MTOPYIICHHSAM TIpaB 1 CBOOOM TPOMAJSIH Ta JEpiKaBH.
[Tig 3aXxMCcTOM PO3YMIETHCS Y3rOHKEHA CUCTEMa 33aXO[iB, OCHOBHHM
MPU3HAYCHHSAM SIKUX € 3a0e3leueHHS: NPUNUHCHHS TOPYIICHHS
cBOOOT Ta BIMIOBIMHOI peajizamii cy0’eKTUBHHX IIpaB, BKIIFOYAIOYH
CYIOBHI 3aXWCT, a TaKOXX CaMO3aXHCT TPOMAISHCHKHX IpaB; ix
BiJIHOBJICHHS; pealizaiii OPUINYHOT BiIMOBigambHOCTI. Cx03K0i
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TOYKH 30py HMoTpuMyioThes B. bopaenrok Ta I. lepycamimona, sxi
MiIKPECITIOITh, 10 TMPaBOCYAIS € CKIAJI0BOK MPaBOOXOPOHHOL
dbyukmii nepxxasu [4, ¢. 151; 5, c. 181].

TaxkuM 9uHOM, i Yac 3aXUCTY CYIIOM TIpaB i CBOOO JIIOIUHM
Ta TPOMAJASHUHA CIOCTEPITA€ThCS TOEJHAHHS JBOX (DYHKIIIH:
MPaBO3aXUCHOI Ta CYTO MPAaBOOXOPOHHOI. 3aXWCT TpaB 1 CBOOOJ
JMIOAWHU Ta TPOMaJAsHHHA MOXE BiAOyBaTHCA y ABOX BHITQJIKAX:
3aXUCT TIOPYIICHOTO Cy0’€KTHBHOTO IIpaBa; 3aXUCT CYO €KTUBHOTO
IpaBa BiJ TOPYIIEHHS B MaOYTHHOMY. SIKIO B MEpIIOMY BUIAJIKY,
Oe3nepeyHo, MOBa i MPo peaizalilo MpaBo3axucHOl (YHKIII, TO B
IPYTOMYy MOXKHa CITOCTEpIraTH peajizallifo CyTo IIPaBOOXOPOHHOI
¢yHKIii, 3MicT sKOi TONATae y CTBOPEHHI HAJIEXKHUX YMOB ISt
HEJIOMYIICHHS MOXJIUBUX TIOPYIIEHh KOHKPETHOTO TIpaBa.

Ponrs  cymoBoi  cmctreMm B MexaHi3Mmi  peanizamii
MPaBOOXOPOHHOT (DYHKINI JEpKaBU TMPOSBISETECA TEPEBAKHO
IUITXOM OXOPOHH Ta 3aXUCTY MpaB i CBOOO JIOAMHU Y PE3ybTaTi
3MIMCHEHHS BJIQIHOTO BIUIMBY Ha BIATOBIIHI CYCHUIbHI BiTHOCHHH.
DYHKITIS 3aXUCTY TIpaB 1 cBOOOT JIOAUHH 1 TPOMaTHUHA IJIs camoi
CyIOBOi BIaAd B TIPaBOBId JAepkaBl € BIaT0POPMyBaIbLHOIO
(opramiunoro) ¢yHkmiero [6, c¢. 167]. Ae He MEHII BaKIIUBE
3HAYCHHS MAIOTh 1HII HANPSAMKH (YHKITIOHYBAHHS CYIOBOI CHCTEMH

mI0A0 peamizanii NpaBOOXOPOHHOI (YHKLII JepKaBU — 3aXUCT
KOHCTHUTYIIIHHOrO Jafy, SKHA TIOB’S3aHHHA 13 3a0e3IeUCHHIM
HaJIC)KHOTO (hyHKIIOHYBaHHS TyOJIIYHO-TTPaBOBOT chepu;

30IACHEHHS CyJOBOTO KOHTPOJIO AK MpOILECy, MiJl 4Yac sSKOTO yci
pileHHs Ta Jii Cy0’€KTiB mpaBa MEPeBIPSIOTHCS HA BiJIOBIIHICTH
HOpMaM HOPMAaTHBHO-TIPABOBHX aKTiB (TOOTO  3MIMCHIOETHCS
KOHTPOITb 32 TOTPUMAHHSM 3aKOHHOCTI). Y CIIIITHE ITOETHAHHS TAaHUX
HampsiMiB  poOOTH Ta JOTPUMAHHS TPU I[bOMY BCTaHOBIICHOL
OPUIUIHOI TIPOIEAYPH O03BOJISIE 3a0€3MEYNTH BHCOKHH piBEHB
JIETITUMHOCTI CYZ0BOi BIIaIIH.

Besnocepennbo  MpaBOOXOpOHHA (YHKLIS —Peani30BYETbCS
CYyIOBUMH OpraHaMH TaKOX IIiJl Yac 3iHCHEHHS CyJIOBOTO
KoHTpomto. Sk 3a3Hadae B. b. ABep’sHOB, CyOBHH KOHTPOJIb — IIe
BUKOPHCTaHHS CYy/IOM CBOIiX MOBHOB&)KEHB Y BUIAJKY BCTAHOBJICHHSA
(hakTy, 10 Nep:KaBHUH OpraH 3/[iHCHUB HE3aKOHHY, HEOOTPYHTOBaHY
a00 HEeCIpaBeINBY [0 YW NPUNHAB TomiOHE pimeHHs (akT) [7,
c.349]. OyHKIA CYIOBOTO KOHTPOIIO IIOJSTae y 3aiHCHEHHI

34



Bunyck Ne 2/2016

KOHCTUTYIIITHOTO  KOHTPOJIIO, KOHTPOJIO 32 3aKOHHICTIO W
OOTPYHTOBAHICTIO PillleHb 1 il Jep’KaBHUX OpraHiB, MOCATOBUX 0Ci0
Ta JEpKaBHUX CIYXKOOBIIB y pa3i iX OCKapKEHHSA MO0 Cyny,
KOHTPOJTIO 32 3aKOHHICTIO i OOTPYHTOBAHICTIO apellTiB 1 3aTpUMaHb
B MeXax JOCyIOBOTO CIHIJICTBA Y KpPUMIHAJIBHUX CIpaBax,
CaHKITIOHYBaHHS MPOBEACHHS MiH, OB’ sA3aHNX 3 OOMEKCHHSM IIpaB
rpoMazsH, nepeabaueHnx crarrsamu 29-31 Koncrurynii Ykpainu [8,
c. 16]. ToOTO B X0/i CyIOBOTO KOHTPOJIKO 3IHCHIOETHCS TIEPEeBipKa
YMOB ISl IPUAHATTS KOHKPETHUX PillleHb a00 BUMHEHHS il 3 OOKY
BIJIMOBITHOTO Cy0’€KTa BIAJHUX IMOBHOBKEHBH, BCTAHOBIIOETHCS
BIAMOBIJHICTG dili Ta pilllcHb CYO €KTIB BIIATHUX ITOBHOBA)KCHB
BAMOTaM HOPMaTHBHO-TIPABOBHX akTiB. Pe3ynbraToM 3aiHCHEHHS
CyIOBOTO KOHTPOJIO € 3a0e3medeHHs] 3aKOHHOCTI Yy BiAMOBIIHIN
cepi.

Heo0OximHO po3MeKOBYBAaTH (PYHKINi CYZOBOIO0 KOHTPOJIO Ta
KOHTPOJTIO 32 BUKOHAHHSAM CYIOBHX PIMIeHb. CIMHOIO 03HAKOIO, IO
ix 00’eHyE € Te, U0 BOHM 3MIHCHIOIOTHCs cyaoM. 11lo %k crocyeTsest
BiIMIHHOCTEH, TO OCHOBHUMH € TaKi: SKIIO y Pe3yJbTaTi 3MiHCHECHHS
CyIOBOTO KOHTPOJIO TPHUAMAETHCS BIATOBIAHE PIMICHHS, TO IS
KOHTPOJITIO 32 BUKOHAHHSAM CYIOBUX pillleHb HEOOXI1THOIO YMOBOIO €
HAasBHICTh BIAMOBIIHOIO pIilllCHHS, SIKE Ma€ OyTH ONPHIIOAHCHO Ha
odiifHOMYy BeO-TIOpTaNi CyAOBOI BiIaAW YKpaiHd B MOPSAKY,
BCTaHOBJIEHOMY 3akoHOM Ykpaiam «lIpo poctynm m0 cymoBux
pimens» Bix 22 rpynas 2005 p. Ne 3262.

Tiymadennss Hopm KoHcTUTYIIi Ta 3aKOHIB YKpaiHM Takox
3MIACHIOETRCST B paMKax  peaimizamii  CyJOBHMH  OpraHamMH
MPaBOOXOPOHHOT (PYHKIIIT JepxkaBu (B TaHOMY BUTAJKY WIACTHCS MPO
oimitine TmymaueHHs). OQimiiHOro XapakTtepy TIYMadCHHIO
Koncturyrii Ta 3akoHiB YKpaiHM Hamae Te, MO ITOBHOBAaXCHHS
CTOCOBHO 3TIMCHEHHS TaKOTO POy A MOKJIAMAI0THCS Ha CIEIiaIbHO
YHOBHOBakeHNI KOHCTHTYII€IO Ta BiAMOBIMHUMU 3aKOHAMU OpTaH.
besnocepemaro  1eii  O0OB’S30K Y CHUCTEMi CYIOBHX OpraHiB
noknaneHo Ha Koncrurynivtauii Cyn Yipaian. Tak, BiIIOBIIHO IO TI.
4 c1. 13 3akony Ykpainu «[Ipo Konctutynivinuit Cyn Ykpainu» Big
16.10.1996 p. Ne 422 ogaum i3 noBHOBaxkeHb KoHcTuTytiiiHOTO Cyny
Ykpainn Bu3HaueHO odirliiiHe TiymadeHHs] KoHCTUTYIIT Ta 3aKOHIB
VYkpainu [9].
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Jo gucna mimcraB odirmiHoro TiymMadeHHs KoHcTuTyIlii Ta
3aKOHIB ~ YKpaiHM BXOJIUTh KOHCTUTYIIMHE 3BEpHCHHSI Ta
KOHCTUTYIIIfHE TIOJaHHS, IMATOTOBJICHI YIOBHOBAKCHMMH Ha IIe
cy0’eKTaMH, B IKUX Y MUCbMOBIH (OPMi BKA3yEThCS Ha HEOOXIAHICTh
TAYMa4eHHS KOHKPETHUX 3aKOHOJABYMX akTiB. OCHOBHOIO METOIO
oimiiiHOro TIyMadeHHs € 3a0€3MEeUeHHS peamizaiii 4u 3aXUCTY
KOHCTUTYIIIHHUX TIpaB Ta CBOOOJ JIFOWHU 1 TPOMAJIHUAHA, & TAaKOXK
mpaB IOpUANYHOI ocoOu. TakuMm dYuHOM, OQilliiHe TIIYMadeHHS
KoHctutymii Ta 3akoHiB YKpaiHU € OAHI€I0 31 cnerudiyaux Gopm
peanizamii mpaBoOXOPOHHOT (GYHKINT IepykaBH, MPUTAMAHHOI JIHIIE
npoMy cy0’ekty. Lle € omHiero 3 03HAK, MO BIIPI3HAIOTH CYIU Bif
1HIINX Cy0’€KTIB pearnizalii mpaBoOXOPOHHOI PYHKIIT JepKaBH.

Y KOHTEKCTI peamizallii CyJOBUMU OpraHaMH IPaBOOXOPOHHOI
dbyHKIIT nepxaBu TyMadeHHs KOHCTUTYINT Ta 3aKOHIB YKpaiHH MOXe
Matd o(imiiHuA (3arajdbHUKA Ta 1HAMBIAYaNbHUIA) 1 Heo(iliHHMHA
xapakrep. BiMiHHICTh MiX 3arajbHUM Ta 1HIUBIyaIbHIM XapaKTepOM
TIyMaueHHs] IIOJiIrae B TOMY, IO 3araibHe (200 HOpPMAaTHBHE)
TIyMaueHHsI CTOCYeThes came KoHCTUTYIIT Ta 3akoHiB YKpaiHu (BOHO
HAJIA€ThCS Yy PIOICHHSAX Y cOpaBaX Npo odimifiHe TiayMadeHHS).
O3HaKOI0 HOPMATHUBHOTO TIyMadyeHHS € 3araJbHAN XapakTep 1
MOJIMBICTh HMOTO HEOJHOPA30BOIO 3aCTOCYBAaHHS B IOPHIUIHIN
NpaKkTUIl Ta TOMIMPEHHS HAa YHUCICHHE KOJO CYO’€KTiB, YYACHHKIB
NMeBHUX cycniumpHuX BimHocwH [10, c¢. 61]. o crocyerbes
iHauBiAyamsHOTO (200 Ka3yalabHOTO) TIIYMA4YCHHS, TO BOHO HE Ma€
3araJlbHOO0OB’SI3KOBOTO 3HAYEHHS (BOHO € OOOB’S3KOBMM JIHIIIE JIIS
THX CyO’€KTiB TpaBa, CTOCOBHO SKMX BOHO BumaHo [11, c. 81]), a
3BOJIUTHCS JIMIIE JIO TAIyMayeHHsI MPaBOBOi HOPMHU 3 ypaxyBaHHSAM ii
3aCTOCYBaHHS B KOHKpeTHOMY BHmaaky [10, c. 61], ToOTO 3’sscoBy€eTHCS
3HaueHHs KOHCTUTYIIi Ta 3aKOHIB y paMKaX KOHKPETHOI, OKpPeMO
B3SITOI CIIPaBU.

XapakTepHor 03HaKow oQilidHOro TiymMadeHHs KoHcTUTyIil
Ta 3aKOHIB VYKpaiHM € BIICYTHICTH TpaBa iHTEpHpeTaTopa
(Koncturyuiinoro Cyny YkpaiHH) BHOCHTH 3MiHU Ta JOTOBHEHHS
0 THX TIPAaBOBUX HOPM, SIKI HAM TJIyMadaThCs; BIH HE HaIIJICHUIH
3aKOHOMIaBUOI0 (DYHKITI€I0, a JIMIIEe YIOBHOBRXCHHH PO3KPHUBATH
peaNbHUI 3MICT 3aKOHIB, JIETANII3yBaTH Ta KOHKPETU3YBATH iX.

Ilpouiec  y3arajbHEHHsS CyJOBOi MPaKkTHUKA TOJIATAE B
aKyMyJIIOBaHHI JOCBiy MiSUTBHOCTI CYIOBHUX OpraHiB, 30Kpema
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pileHs, o Oyiu NpuiHATI B X011 i€l misbHOCTI. B. T. Mansipenko
ITiJT CYZOBOIO MTPAKTHUKOI0 PO3YMI€ CYKYITHICTh CYJIOBUX aKTiB, TOOTO
pe3yibTaT pO3TIAy KOHKpEeTHHX crpaB [12, ¢. 4]. CymoBa mpakTuka
BKJIIOYa€E B ce0e: pillleHHS W yXBalW B IUBUIBHHX CIpaBaxX IO
TIepIIiil 1HCTaHIli; pileHHS ¥ yXBajld B MHWBUIBHUX CIpaBax y
KacaliifHOMy TIOpS/KYy; PIIMICHHS Yy KpPUMIHAIBHUX CIIpaBax y
KacaliiHOMY TIOPSKY; PpIIICHHS Y KPUMIHAJBHUX CIpaBax y
MOPSIIKY BUKIIOYHOTO TPOBA/DKEHHS; PINICHHS Y TOCIOAAPCHKUX
crpaBax y KacaliiHOMY TOPSIKY; PIMIEHHS B aaMiHICTPaTHBHUX
cnpaBax (OCOONMBOCTI pO3IJSILYy CIHOpaB OKPEMHUX KaTeropiil);
pillCHHS B aJMiHICTPaTHBHUX cIipaBax (3acTocyBaHHSA

MIPOIIeCYaIbLHOTO 3aKOHOJIaBCTBA B aaMiHICTPAaTHBHOMY
CYIIOYMHCTBI); PpIIICHHS y COpaBaX TIpO  aaMiHICTpaTUBHI
MPaBOIOPYIICHHS;  y3araJbHEHHS CYAOBOI MPAaKTHKH; CYIOBY

CTaTHCTUKY; HAYKOBO-TIPAKTUYHUN KOMEHTAp; IPAaBOBI BHCHOBKHU
Bepxosuoro Cyay Ykpaiam [13]. 3HaueHHS CymOBOI NMPaKTUKH Ta
BRXJIMBICTh BPaxyBaHHsS Ii OCHOBHHMX Yy3arajlbHEHHX 3I00YTKiB
B2XKO TICPCOIIHUTH, OCKIJIBKH CaMe 3aBJISKH IIbOMY MOKJIHBO
TPYHTOBHO TIpOaHAaTi3yBaTH PIMICHHS BIAMOBITHUX CYIiB CTOCOBHO
PO3IJISTHYTUX HUMH CIpPaB Y KOHKPETHIH cdepl KUTTEMISAIBHOCTI
CYCILIbCTBA, ONIEPATUBHO BPAaXyBaTH BC1 3MiHU, IO BiIOYBAIOTHCS Y
CYCIIUTBHOMY KUTTI (IWHAMIKy TpaBOBOi [IWCHOCTI), BHUSBHUTHU
ICHYIOUI HEJIOJIKYA B KOHKPETHIHN cdepi Ta CripHi MUTaHHSA B CYIOBIH
MPAKTHII Ta 32aKOHOJIABCTBI.

Cri 3a3Ha4uTH, IO B paMKax CYJ0BOI CUCTEMH 3TIHCHIOETHCS
peatizariist siK TOJIOBHOI ITPaBOOXOPOHHOI (QYHKIIIT AepkaBU (ILIIXOM
CYJIOBOTO PO3TIISAy CIpaB), TaK 1 JOMOMDKHOI (30KpeMa HUITXOM
3IIACHEHHS CyIOBOTO KOHTPOJIIO 3 METOIO 3alI00iraHHs NOPYIICHHIM
pas, cBOOONI Ta  3aKOHHMX  IHTEpECiB  JIOOWUHH 1
rpoMajsHuHA,0diIiHOr0 TiyMadeHHS KoHCTUTyIii Ta 3aKOHIB
Ykpainu, aHamizy CyJ0BOi CTaTUCTHKH, BUBUCHHS Ta y3arajJbHCHHS
CyIOBOI TIPaKTHUKH, BHUPIMICHHS CKapr YCIX YyYacHHKIB CYZOBOTO
mporiecy, HampaBICHHS OKPEMHX VyXBaJl Y JepiKaBHI OpraHu,
YCTaHOBH, OpraHi3amii ToIIo).

Peanizamiss cymamu mpaBOOXOpPOHHOI (YHKLIi JepkaBU He
O3Haua€ BiMHECEHHS iX JO 4YHClIa TIPAaBOOXOPOHHHX OpTaHiB.
BigmoBigao mo cr. 6 Koucrutymii Ykpainu cyam Hajuexarb -0
CYIOBOi TIJIKH BIAAHW, TOMI SK TPABOOXOPOHHI OpraHu — [0
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BHKOHaBYOi Tinkd. Sk 3a3Hauae H. A. Yaban, mnpaBo3axucHa
JSIBHICTD Cyy HE € 1IEHTUYHOIO CIeHialbHIi MpaBOOXOPOHHIH
(hyHKIII1, 110 OB’ s13aHa 3 BUSBJICHHSIM Ta YCYHSHHIM IPABOTIOPYIIICHD
[3, c¢. 169]. TobOTo misIBPHICTE MPABOOXOPOHHHMX OpTaHiB IIOIO
OesmocepenHbOl  peaizalii MPaBOOXOPOHHOI (YHKIII Jep)KaBH,
MOPIBHSHO 3 MAISUIBHICTIO OpraHiB CyJOBOi BIaad, Mae CBOIO
cneruiky, TMOB’s3aHy 3 TPOTHIIEIO TPABOMOPYIICHHAM Ta iX
npodiakTukoro. Ll BiAMIHHICTS BU3HAYAETHCS HA PIBHI BIATOBIIHUX
HOPMAaTHUBHO-TIPABOBUX AaKTIiB, IO 3aKPIIUTIOIOTh MiCIle Ta pOJb
CYIOBHX 1 INPABOOXOPOHHUX OpraHiB y NEp’KaBHOMY MeEXaHi3Mi, a
TaKO)X BH3HAYAIOTh 3aBJaHHS, HAa BUKOHAaHHS SKHX Mae€ OyTH
CHpsSIMOBaHa iX JisUTLHICTE.

BaxxnuBy posb y mporeci peamisaiii cygamMu mpaBoOXOpOHHOT
dbyHKIii gep)kaBW  Bifirpae HAJICKHE aIMiHICTPATHBHO-TIPABOBE
3a0e3nedyeHHs Takoi MisbHOCTI. Crienudika Takoro 3a0e3rnedeHHS
3YMOBJICHA, MEPEAYCiM, CBOEPIIHMM MICIIEM CYIIiB y AepKaBi, THMH
3aBHAHHSAMH, IO TIIOCTaBJeHI Tepel HUMH, HEOOXIIHICTIO
3aKpIIUICHHS] HAa 3aKOHOJABUYOMY PIBHI TPaBOBUX TrapaHTii
3MIMCHEHHS  CyJaMH TpaBOCYAns B  YKpaiHi; HasBHICTIO
KOHTPOJbHHUX TOBHOBaYXEHb CTOCOBHO IISIILHOCTI IHITUX CyO’€KTIiB
peamizamii  paBOOXOPOHHOI  (YHKINT JepKaBH; 3MIHCHEHHSIM
pETYNIOBaHHS HE JIMIIE HOPMAaMH MaTepiadbHOrO, ane u
MPOIECYaTbHOTO 3aKOHOJABCTBA. TakKoX CIiJ 3a3HAYUTH, IO
OCOOJIMBICTIO CYCIUJIBHUX BIAHOCHH, SIKI BHHUKAIOTH I 4dac
peamizanii cyaamMu NpaBOOXOPOHHOI (YHKWII NepXkaBH, € Te, IO
BOHH PETYIIOETHCS OJHOYACHO HOPMaMH JCKIIBKOX Taly3ed ImpaBa:
KOHCTHTYIIIITHOTO, aIMiHICTPaTHBHOTO, LIMBUJIBHOTO,
KPUMIHAJIBHOTO, TOCIIOAApCHKOT0, TPYMOBOTO Ta MIXKHAPOIHOTO.
Hanpuxman, Hopmu 3akoHy VYkpainm «lIpo cymoycrtpiii i cratyc
cymmiB» Bim 07.07.2010 p. Ne 2453 wMaroTe TEepeBa)KHO
aZMiHICTPAaTHUBHO-TIPABOBY TPUPOAY, OCKUIBKA HHUMH BH3HAYCHO
3acagyl oOpradizamii Cy[oBOi BIaaM, aIMiHICTPaTUBHO-IIPABOBHUIA
CTaTyC Cy[iB, Oprai3aliiiHi OCHOBM CY/iB, MOPSIOK (OPMYBaHHS
CyIiB, KOMIICTCHIIIIO TPAIIBHUKIB CyIy, TOPSIIOK 3aHATTS TIOCAIH
Cymal Ta 3BUTBHEHHS 3 Hei, 0COOJWBOCTI  JUCHHITIIHAPHOL
BIIITOBIAAIBHOCTI CYIUIIB, 0COOJIMBOCTI CYJIIBCEKOTO
CaMOBpSAyBaHHS, TOPSAOK (YHKIIIOHYBAaHHS TOTIOMIXXKHHMX OpPTaHIB y
CHUCTEMI CyI0BOI Biamu Toimo. IIpore okpemi HOpMH JaHOTO 3aKOHY
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TaKOX PErJaMEHTYIOTh MUTaHHS BPETYIIOBAHHS TPYAOBUX BiIHOCHH
Ta 0COOJMBOCTI COMIATBHOTO 3a0€3MeUCHHS MPAIliBHUKIB CYTy.

[IpaBoBHii anropuT™M BHUKOHAHHS CyAaMH TOKJIaJCHUX Ha HUX
3aBAaHb PErJIaMEHTYEThCS BiAMOBIIHMMH aKTaMH IPOLECYabHOTO
3aKOHOAaBCcTBA — Kojekcamu (L{MBUTBHUM mpoliecyalbHIM KOJEKCOM
VYkpainn, KomekcoM aaMiHICTPaTHBHOTO CyIOYMHCTBA YKpaiHH,
l'ocrogapebkuM npoliecyaabHUM KoJeKcoM YKpainu, KpuminaasHuM
npoLecyaJbHUM — KOJeKcoM — YKpainu). Hopmm  3a3HaueHHX
HOPMAaTHUBHO-TIPABOBHX aKTiB BU3HAYAIOThH YITKHH MEXaHI3M CyIOBOTO
PO3IIISiy KOHKPETHUX IOPUANYHUX CIIPAB.

Kpim 3akoHOmaBuoro 3a0e3meueHHs peamizalii CyIOBUMH
OpTraHaMH MPaBOOXOPOHHOI (PYHKIIIT IepKaBH, BAXKJIMBOTO 3HAYCHHS B
CHUCTEMI aIMIHICTPATUBHO-TIPABOBOTO  3a0E3IMEYCHHS  BiAIrparoTh
MiI3aKOHHI ~ HOPMAaTUBHO-TIPaBOBI ~ aKTH, SKi  PErIaMEeHTYIOTbh
BUPIIICHHS JIOKAIGHUX KOHKPETHHX NMUTaHb OpraHizamil AisUIbHOCTI
BiMOBiMHKX opraHiB. Jlo iX 4nciIa HaNe)aTh, HAPUKIIAA, Taki: YKa3
Ipesunenra Ykpainu «I[Ipo Bumuii cnenianizoBanuii cyn Ykpainu 3
pO3MIIsiLy LMBUIBHUX 1 KpUMiHaJmbHUX cropas» Bixm 12.08.2010 p.
Ne 810, pimenns Pamm cymmie  VYkpainu «llomoxeHHs 1ipo
ABTOMAaTH30BaHy CHCTEMY JOKyMEHTo00iry cymy» Big 26.11.2010 p.
Ne 30, «Crpateriunuii mmaH poO3BHTKY CyIOBOi Bilaaud YKpaiHH Ha
2013-2015 poxm» Bix 21.12.2012 p. Ta in.

EdektuBHicTs peaiizaiiii cyJamMu MPaBOOXOPOHHOI (YHKIIT
nepxkaBu (y IIHPOKOMY CEHCi) Oe3MOoCepeHbO 3alIeKHUTh Bij
MIPaBUIBHO o0y 1I0BaHOTO OpraHi3aIiifHO-yIpaBIiHCHKOTO
MexaHizMmy. lle ToB’s3aHO 3 THM, IO KOXKEH HAmNpsSM peatizarlil
CyAaMHu MPaBOOXOPOHHOI (QYHKILIT Jep>KaBU Ma€ CBOIO YIPaBIiHCHKY
cnermdiky. Takoxk  OprasizamiifHO-yHIpaBIiHCHKUN  HANPSIMOK
poboTH  Oe3MmocepenHbo 3AICKUTh Big mpodecioHamisMy Ta
KOMITETCHTHOCTI CYIiB, HAPOAHUX 3aCiIaTeliB Ta MPUCHKHUX. AJe
CIIii BpaxoBYBaTH, MO e(EKTUBHICTH CyIOBOI cuUCTeMH y cdepi
peanizamii n1paBoOXOPOHHOT (MYHKIII Jep:KaBU 3aJICKHTh HE JIMIIE
BiJI IKOCTiI pOOOTH CYJIOBHX YCTAaHOB, CYAJIB, HAPOIHUX 3acCiaTEIiB
Ta npucsxHux. CynoBa cucteMa — BIIKPHUTA, il OCHOBHA HisJIbHICTh
TICHO TIOB’si3aHa SIK 3 0co0aMHU, SIKi 3BEPTAIOTHCSA JI0 CyAy i OepyTh
y9acTh y CyJOBOMY IIPOII€Ci, TaK 1 3 OopraHaMu, IO 3/IHCHIOIOTH
BHKOHAHHS CYJIOBHX aKTiB, TOOTO 3a0€3ME€UyIOTh PEAbHICTD 3aXHUCTY
npas [14, c. 54]. Takum 4rHOM, e€(EKTHBHICTH CYJOBOI AisTBHOCTI
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3QJIEKATh HE JIUIIEC B KOMIIETEHTHOCTI Cyay, a H BiJg piBHSI
npodecioHanizmy iHIUX Cy0’€KTiB, M0 OepyTh Y4acTh Y CYAOBOMY
Tporieci.

BupimansHoro 3Ha4eHHS B KOHTEKCTI peamizamii cygamu Ta
IHIIMMHU CYIOBUMHU OpraHaMH IPaBOOXOPOHHOI (YHKIIi JepikaBu
HaOyBa€ BUKOHAHHS PIlICHb CYIB, CyJIOBHX PO3MOPSKCHb, BUMOT Ta
nopy4deHb. EdeKTHBHICT, BUKOHAHHS CYIOBHUX aKTIB XapaKTEpH3YeE
MICYMKH JiSUTBHOCTI CyTOBO1 CHCTEMH 1 0€3TM0CEPETHBO 3aTICKHUTD Bif
e(heKTHBHOCTI CYZI0BOTO TIPOIIECY, 1[0 BUMAra€ SKOMOTa OUTbII TIOBHOI
BIJIMTOBITHOCTI CYZIOBOI CHCTEMH ii IIHHICHUM opieHTHpaMm [15, c. 36].
JloriyaMM 3aBepIIeHHSIM TIPOIIECY peaiizaliii cyJaMu Ta I1HIIAMHA
CYJIOBUMH OpraHaMHu IPaBOOXOPOHHOI (YHKIIi JepikaBU IIISIXOM
BIJITIPABJICHHSI TPABOCYIAS € TPUHHSITTSA BiJNOBITHUX CYJOBUX
pilliecHh 3 YypaxyBaHHSAM BHMOTI' 3aKOHYy Ta 3a0e3leueHHs ix
CBO€YACHOTO BUKOHAHHS B paMKaX HaJJaAHUX TOBHOBA)KEHb.

3Bakal04M Ha PO3MOYATHH MpoLiec ONTUMI3aLil AISITBHOCTI yCiX
OpTaHiB Jep>KaBHOI BJIAAW, MPArHeHHs HAIIoi Jep)KaBU MOOyAyBaTd
epeKTHBHY MOJCIb JICP)KABHOIO yIpaBIiHHA B yCiX cdepax
CYCHUILHOTO JKUTTS BaXKJIIUBOTO 3HAUCHHS HaOyBae TMPOBEICHHS
cyZ0Bo-tipaBoBoi pedopmu. CydacHa CymoBa cucTeMa YKpaiHM Bce
e MPpONOBXKye TepebyBaTH Ha CTamii CBOEl 1HCTUTYyawi3allii, IIo
noTpedye He TLTBKH JIOCTATHLOTO HOPMATUBHOTO PETYITFOBAHHS, aJie i
BiJITIOBITHOT HAYKOBOI apryMeHTAIlil, 8 TAKOX TOYHOTO 1 HEYXUILHOTO
TOTPUMAaHHS JepKaBHOI MONITUKK y il cdepi [16]. Y pesymbrari
3MiH, SKi BiIOynucs B Halliid Jep)kaBi OCTaHHIM 4YacoM, 3poOJIeHO
MEBHI KPOKM B HANPSMKY BIOCKOHAICHHS MisUTBHOCTI CY/IB,
MIATBEPDKCHHSAM YOTO0 € TPUHAHATTS 3akoHIB Ykpaiam «[Ipo
3MIUCHEHHS MPaBOCYIIS Ta KPUMIHAIIBEHOTO TIPOBAHKEHHS Y 3B’ 3Ky
3 MPOBENCHHSIM aHTHTEPOPUCTUYHOI omepamii» Big 12.08.2014 p.
Ne 1632, «IIpo ounmienns Baagu» Big 16.09.2014 p. Ne 1682. Ilpore
MIPUIHATTS 3a3HaYeHUX HOPMATHBHO-TIPABOBUX aKTIiB HE € JOCTaTHIM
3 ypaxyBaHHSIM pO3M0YaTOro MPoIeCcy CyI0Boi pedhopmu B YKpaiHi.

BucHoBkn. Ha Hamy ayMKy, HepIIoyeproBUMH HAIpPsIMKaMU
CYZI0BO-TIPAaBOBOI peOpMH, SIKI JTO3BOJISATH ITiABUIIMTH €(PEKTUBHICTH
CyIOBOi CHCTEMH B IHCTUTYHIHHOMY MeEXaHI3Mi peami3arii
MPaBOOXOPOHHOI PYHKILIi AEep>KaBU, MAtOTh OyTH:

- TIpUBEIEHHS 3aKOHOMABCTBA YKpaiHM, IO PETYyJIIoe yci
acnekTH (YHKITIOHYBaHHS CYIOBOI CHCTEMH, Y BIiIIOBIIHICTH IO
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MDKHapOJHUX  CTaHAapTiB  (30KpeMa,  CHOUIBHOTO  BHCHOBKY
Benemniticekoi komicii i I'eHepamsHOr0 Aupekropaty Pamn €Bporu 3
MpaB JIIOJWHHW 1 TPAaBOBHUX IMHTaHL IMOAO 3akoHy Ykpainm «lIpo
cynoycrpii i craryc cymmiB» CDL-AD (2010) 026, pimenHs
€BpOIEHCHKOTO CyIy 3 MpaB JIOAWHU y crpaBi «Onekcanap Bonkos
MIPOTH YKpaiHu»);

- YAOCKOHAJEHHS CYAOYCTPOIO YKpaiHu;

- MIBMLICHHS  e(QEeKTUBHOCTI  (YHKLIIOHYBaHHS  CYZOBOI
CHUCTEMH YKpaiHu;

- BUBYCHHS  MOXIHMBOCTI  BHKOPUCTAaHHA B  YKpaiHH
€BPONCHUCHKHUX MPUHLIUIIB aAMIHICTPATUBHOTO CYJOUYNHCTBA,;

- BHPOOJICHHS CHCTEMHHMX 3aXOiB MO0 yIOCKOHAJICHHS
opraizamii ii JisTTbHOCTI, 3MIHCHEHHS HEYIIEPEHKEHOTO KOHTPOITIO 3a
JOTPUMAHHSAM BCiMa YNOBHOBRKEHMMH HA Te Cy0 €KTaMH MpPaBMII
CYZOYMHCTBA;

- BHU3HAYCHHS MEXaHi3MiB, SKi TapaHTyBaTUMYTh HAJICKHUM
yrHOM Oe3nepebiliHe (PyHKIIOHYBaHHS CyJiB B OCOOIMBUX YMOBaX —
i yac MPOBEACHHS aHTUTEPOPUCTHYHOT oIepallii, 1ii BOEHHOTO abo
HaJI3BUYaHOTO CTaHy;

- ONTHMI3amis OpraHi3aifHOl  CTPYKTYpH  CYIIiBCHKOTO
CaMOBPALYBaHHSI; MiABUILICHHS PiBHS MPOQeCciOHaNi3MY CYATIBCEKOTO
KopIycy;

- 3a0e3MeYeHHs MAaKCUMAJIbHOTO BHKOPHCTAHHS TIOTCHITIATY
JIOTIOMIXXHUX OpTaHiB, 10 (YHKIIOHYIOTh Y CHUCTEMi CyIOYCTPOIO
VYkpainy;

- TIpUBEINEHHS I1HCTUTYTY IUCIMIUIIHAPHOI BiIATOBIMAIBHOCTI
CY[UIIB y BIAMOBIAHICTH JO €BPOINCHCHKUX CTaHIAPTIB (OCHOBHUM
opieHTHp Mae OyTH CHOpSMOBaHMH Ha OOBHHYBalIbHHH, a HE
3MaraJbHAN XapakTep).

Oco0OnmBYy yBary HEOOXITHO 3BEpPHYTH Ha 3a0e3MeUCHHS
BIIKPUTOCTI Ta MPO30POCTi AISNIBHOCTI CyHOBOI cUCTeMH YKpaiHw,
CTBOPEHHSI HEOOX1THUX YMOB IS ii JOCTYITHOCTI ISl TPOMAaIChKOCTI,
HaJIaroKEHHsS] HEOOX1THOTO PIBHS B3aEMOZIl 3 IHITUMH Cy0’€KTaMH
peaizawii MpaBoOXOPOHHOI (YHKLIi JepskaBH, OHOBICHHS MEPENiKy
rapaHTii AiSUIBHOCTI CyIiB Ta CyAZiB, a TaKOX CYAOBOI CHCTEMH B
JIOMY.
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