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CITY CHARTERS AS THE LOCAL CONSTITUTIONS

The statutes of territorial communities of cities have become more and more common subject of research of scientists
in Ukraine since the processes of decentralization of public power became actualized and became more intensive.
A number of scholars call these statutes “local constitutions”.

The article deals with the comparative analysis of the formal and essential characteristics of the city charters
and constitutions. The aim of the comparison was to evaluate, if it is correct to write about the city charters as about
the local constitutions, municipal constitutions etc.

If we compare the formal features of the constitutions and statutes of territorial communities, it is noteworthy
that only one of them is similar — the legal technique used in writing the text of the Basic Law can be used in writing
the statutes of territorial communities. It is implied that the text of the constitutions is written in very simple language
so that it is clear to ordinary citizens that “attention” should be focused on the maximum use of simple and clear terms,
fixing the avoidance of excessive use of special technical terminology; non-use of obsolete and underused terms;
professionalisms, neologisms, analysis of the text of the normative legal act for the presence of overloading the text
with foreign terms, promoting unity, uniformity of use of legal terminology.

Consideration of both substantive and formal features of the statutes of territorial communities in comparison
with similar features of the Basic Laws gives grounds to state almost complete lack of similarity between these acts.
Certain analogies can be made only in relation to the structure of these acts, and sometimes a similar legal technique
is used in their writing. An important common feature is the desire to express in the constitutions — national identity,
and in the statutes of territorial communities of cities — historical, national-cultural, socio-economic and other
features of the urban community. Thus, to call the statutes of territorial communities of cities “local constitutions”,
as is often the case in the literature, is hardly fair. Prospects for further research in this direction are a deeper analysis
of the nature and legal nature of the statutes of territorial communities of cities.

Key words: municipal charters, territorial collective, local government, constitution, local constitution.

Inecic I. B. CTATYTH TEPUTOPIAJIBHUX TPOMAJT MICT IK MICIIEBI KOHCTHUTYIIIT

CraTyTu TepuTOPiaJbHUX IPOMAJ MiCT CTAIOTH BCe OiMBII i OiMBII MOMMUPEHUM MPEIMETOM JOCTiIKeHHI HayKOBITiB
B YKpaiHi 3 TOro uacy, K aKTyaJaisyBajuch Ta CTAIN OiIbIN iIHTEHCUBHUMU IPOLECH AelleHTpaIisallii my6miunol Biragu.
Huska BueHUX iMeHYe€ ITi CTaTyTH « MiCIeBUMU KOHCTUTYIIAMM» .

CraTTio TPUCBAYEHO MOPiBHAIBLHOMY aHAMi3y (DOPMAJIBHUX Ta 3MiCTOBUX O3HAK CTATYTiB TEPUTOPiaJbHUX TPOMAT
MiCT Ta KOHCTUTYI[i#l. AKTyaJbHICTB CTATTi 3yMOBJIeHA HEOOX1AHICTIO 3’ ACYBATH KOPEKTHICTH 3aCTOCYBAHHS JJIs IIUX CTa-
TYTiB HAa3B «MiCI[€Ba KOHCTUTYIiA», «JIOKAJTbHA KOHCTUTYIIiA» Ta AaHAJIOTIUYHUX.

Amanisyroun 3MicTOBI 03HAKY KOHCTUTYII# Ta MYHIIIUTIATHHUX CTATYTiB, CJIiJl SyTMHUTHUCH HA IXHiX TOAIOHUX prcax.

ITo-mepirre, 3a CTPYKTYPOIO CTATYTH TEPUTOPiAJIbHUX TPOMAJ AHAJIOTIUHI KOHCTUTYIIIAM. SIK IIpaBuIo, BOHU MOYMHA-
I0ThCA 3 TIpeamMoyJiu.

ITo-gpyre, AKIO KOHCTUTYIil BHCTYIAIOTh AK «IIPAaBOBE O0JMUUS» JeP:KaBU, Maiouu B cobi OCHOBHY iH(opMaIliio
PO Jep:KaBy 3 IOPUAWYHOI TOUKHU 30Dy, MiJKPECTIOITh HAI[iOHAJIbHY iI€HTUYHICTH, TO AHAJOTIUHI HOPMHU iCHYIOTH
i B MyHiIUDaABHUX cTaTyTaxX. TiTbKY II€ 0COOIMBOCTI Pi3HOTO PiBHA.

Y misomy K pO3TJIAL AK 3MiCTOBUX, TakK i (DOpMaIbHUX 03HAK CTATYTiB TEPUTOPiaAbLHUX IPOMAJ Y IIOPiBHAHHI 3 aHa-
JoriurmMu o3HakaMu OCHOBHUX 3aKOHiB Hala€ IiicTaBM KOHCTATyBaTU MaiiKe MOBHY BiICyTHICTH MOAiOHOCTI MiK MU
akTamu. [IeBHI aHAMOTI] MOKHA ITPOBECTH JIUIIE IO BiTHOIIIEHHIO 0 CTPYKTYPH IIUX aKTiB, a TAKOK IHKOJMX Iif yac ix
HATMCAHHA BUKOPUCTOBYETHCA aHAJIOTIUHA I0PUINYHA TeXHiKa. BaiKIMBOIO CIiIBLHOI PUCOIO € TIPAaTHEHHS 10 BUPAKEH-
HS B KOHCTUTYIIiSX HAIliOHAJBHOI iIEHTUUHOCTI, 8 Y CTATyTaX TePUTOPiaIbHUX I'POMAaJ MiCT — iCTOPUYHUX, HAIiOHAJb-
HO-KYJIbTYPHHUX, COIiaJbHO-eKOHOMIYHUX Ta iHIINX 0cO0IMBOCTEH MichKoi rpoManu. OTiKe, iMEHYBATHU CTATYTH TEPUTO-
piaJbHEX TPOMAJ MIiCT «MiCIeBUMU KOHCTUTYIIAMI», K IIe YacTO Bi0yBaeThCA B JiTepaTypi, HaBPSI UM CIPaBE/JINBO.
ITepcmeKTUBY MOJANBINNX TOCHIMKEHD YV IILOMY HANPAMI HOJIATAIOTH V OLBIN IINO0OKOMY aHAi3i MUTAHHSA CYTHOCTI
Ta IIPaBOBOI IPHPOAY CTATYTiB TePUTOPiaTbHUX I'POMAJ MiCT.

Kaouosi ciosa: ctaTyT TepuTOpiabHOL rpOMaLu, TEPUTOPiaJbHA IPoMajia, MiclleBe CAaMOBDPSIAYBaHHS, KOHCTUTYIIiA,
MiclieBa KOHCTUTYIid.
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Formulation of the problem. The statutes
of territorial communities of cities have become
more and more common subject of research of scien-
tists in Ukraine since the processes of decentraliza-
tion of public power became actualized and became
more intensive. A number of scholars call these
statutes “local constitutions”, “municipal constitu-
tions”, “mini-constitutions” [1].

Drawing analogies between the statutes of terri-
torial communities of cities with constitutions may
cause surprise or remarks, but nevertheless, given
the growing importance of the statutes of territorial
communities as sources of municipal law in Ukraine,
an important scientific task is to compare these reg-
ulations to formulate proposals, which can be useful
for those territorial communities of Ukrainian cities
that need to adopt or update their statutes.

Law of May 21, 1997 “On Local Self-Government
in Ukraine” in Art. 19 stipulates that “in order to
take into account historical, national-cultural,
socio-economic and other features of local self-gov-
ernment, a representative body of local self-gov-
ernment on the basis of the Constitution of Ukraine
and within this Law may adopt the charter of terri-
torial community of village, town, city”.

Thus, the problem is that the statutes of territo-
rial communities of cities are a new source of munic-
ipal law for Ukraine. In this regard, conclusions
and suggestions on them that are of practical impor-
tance are important for the further development
of national municipal law.

Research analysis. Problems in the structure
and content of the statutes of territorial communi-
ties were studied by B.C. Zhalsanov, N.O. Chudyk,
0.S. Shugrina, and others. However, in the works
of these authors, the analogies between the statutes
of territorial communities and the constitutions of cit-
ies, even if they were made, were not substantiated.

The purpose of the article is to explore the pos-
sibility of calling the statutes of territorial commu-

nities of cities “local constitutions”, “city constitu-
mini-constitutions”

tions”, “local constitutions”, “
and so on.

It is expedient to do this by comparing the consti-
tutions and statutes of territorial communities.

First, we pay attention to the formal characteris-
tics of the compared acts.

No researcher denies that the constitution has
the highest legal force. As for the statutes of ter-
ritorial communities, the charter of the territorial
community of the city in Ukraine is approved by
the decision of the city council — the representa-
tive body of the territorial community. Neither
the Constitution of Ukraine nor the Law “On Local
Self-Government in Ukraine” contains any remarks
on the legal force of the statute, so it is logical to
conclude that its legal force is the same as other acts
of city councils.

It should be noted the connection between such
features as higher legal force and the ability to act as
a foundation of rule-making.

Municipal statutes are sometimes endowed with
asimilar feature. For example, O.S. Shugrina writes
that “the statute is the basis for further rule-mak-
ing” [2, p. 80—81]. However, it is important to keep
in mind that it analyzes municipal statutes, which
are characterized by higher legal force at the local
level. Again, for Ukraine, this statement will still be
untrue.

The next legal property of constitutions is direct
action. Again, in Ukraine the issue of direct effect
of the statutes of territorial communities at the leg-
islative level has not been resolved. Also, there are
no active scientific discussions on this issue. How-
ever, some foreign scholars who study the statutes
as municipal acts, claim that the statutes of munic-
ipalities have a direct effect on the entire territory
of the municipality, and sometimes state this fact as
a presumption. Thus, B.C. Zhalsanov writes: “based
on the recognition of the Statute as an act of direct
effect on the territory of the municipality, we can
agree with the possibility of its application in cas-
es where there is no legal act to specify the Stat-
ute, as well as for interpretation norms of legal acts
of local self-government. In this case, there is a sim-
ilarity of the Statute to the Basic Law of the state”
[3, p. 107]. The issue of the direct effect of the stat-
utes is not central to this article, but it should be
noted that it is unlikely that a bylaw would be con-
sidered an act of direct effect.

Some authors write that from a formal-legal
point of view, the Constitution is the Basic Law,
which has special guarantees of stability, which is
manifested in the establishment of a special proce-
dure for its adoption and amendment. Regarding
the stability of the statutes, the view is expressed
that “the charter of the municipality must have
elements of stability” [4, p. 108]. But this is much
easier to declare than to implement in practice,
taking into account, firstly, the procedure for
amending the statute of the territorial communi-
ty, and secondly — its bylaw. It is hardly possible to
talk about the stability of the content of the statute
of the territorial community, if the municipal reform
iscurrently underway in Ukraine, and the legislation
on local self-government is constantly chang-
ing. The process of making changes and additions
to Chapter XI of the Constitution of Ukraine “Local
Self-Government” is also underway, which will
affect the content of the charter of the territori-
al community of each city in the country and will
require changes and additions to these acts.

Based on the norms of the Constitution
of Ukraine, the territorial community of the city
consists of the residents of the city. There is no spe-
cial procedure for making changes and additions
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to the charter of the territorial community, i.e. it
is changed and supplemented by the current deci-
sion of the city council. It also does not add argu-
ments in favor of the statement that the statutes
of territorial communities, including territorial
communities of cities, it is advisable to consider as
“local constitutions”.

Instead, the Constitution of Ukraine is an act
of the highest legal force, the Basic Law of the state.
The current Constitution of 1996 was adopted by
the Verkhovna Rada of Ukraine — the only legisla-
tive body of Ukraine. The Constitution is character-
ized by such a feature as stability, in connection with
which amendments and additions to it are made in
a special manner, detailed in Section XIII “Amend-
ments to the Constitution of Ukraine”.

Concluding the comparison of the sign of stabil-
ity and the processes of making changes and addi-
tions, we quote a well-known expert in the field
of municipal law O.S. Shugrina that “like the con-
stitution, the statute of the municipality is char-
acterized by a special procedure for adoption
and amendment” [2, p. 80-81]. It should be noted
that the provision of such a feature to the statutes
of territorial communities, including territorial
communities of cities, would significantly increase
their impact on local life in Ukraine. Then the char-
ter would become “one of the legal means to ensure
the implementation of local government independ-
ence” [5, p. 80-81]. Indeed, it is expedient to take
the Basic Laws as a model — after all, the “Constitu-
tion” should be as closed as possible and practically
inaccessible for renewal. The range of entities that
have the right to make proposals for amendments
and revision of the Constitution is narrowed com-
pared to the range of entities that have the right
of legislative initiative [6].

If we compare the formal features of the consti-
tutions and statutes of territorial communities, it is
noteworthy that only one of them issimilar —thelegal
technique used in writing the text of the Basic Law
can be used in writing the statutes of territorial
communities. It is implied that the text of the con-
stitutions is written in very simple language so that
it is clear to ordinary citizens that “attention”
should be focused on the maximum use of simple
and clear terms, fixing the avoidance of excessive
use of special technical terminology; non-use of obso-
lete and underused terms; professionalisms, neolo-
gisms, analysis of the text of the normative legal act
for the presence of overloading the text with foreign
terms, promoting unity, uniformity of use of legal
terminology.

This brief review of the formal features
of the constitutions and statutes of territorial com-
munities suggests that there are a number of dif-
ferences between these acts. However, scholars are
still talking about “local constitutions” and so on. In

this regard, it is advisable to focus on the substan-
tive characteristics of the constitutions and statutes
of territorial communities.

The first is the need for constitutions and stat-
utes in the legal system of the state, respectively,
because lawmaking can be voluntary and mandatory.
The Constitution is an act of compulsory law-mak-
ing (only a few states do not currently have a written
Basic Law). As for the statutes of territorial commu-
nities of cities, they are an act of voluntary lawmak-
ing. So far, not all Ukrainian territorial communi-
ties of cities have their own statutes.

Itisalsoimportant to note that the essence of con-
stitutions and the essence of statutes in Ukraine
do not coincide. We agree with it that in Ukraine
the statute is logically presented as a legal act that
regulates relations in the field of local self-govern-
ment at the level of the territorial community, but
it is hardly necessary to characterize this legal act as
“basic” [5, p. 197].

So, the Constitution has both legal and politi-
cal nature, which cannot be said about the charter
of the territorial community.

Also, the analysis of the content of constitutions
gives researchers reason to argue that it is constitu-
tive. If we compare this constitutional feature with
the feature of the statutes of territorial communi-
ties, including territorial communities of cities in
Ukraine, it is not inherent in the latter; organization-
al and legal form of local self-government for terri-
torial communities is enshrined in the Constitution
and the Law “On Local Self-Government in Ukraine”.

It should be noted that in some works on munici-
pal statutes there is a statement that the statute has
a constitutive character. However, such a conclu-
sion can be reached only in relation to those states
that give members of the territorial community
the opportunity to independently choose the organ-
izational and legal form of municipal government
and enshrine it in the statute (USA, UK, etc.).
Accordingly, such municipal statutes are of a found-
ing nature.

The subject of legal regulation of constitutions
and municipal statutes is also different. It should
be noted that the statutes of territorial commu-
nities are becoming more and more detailed. The
legal institutions contained in the constitutions
of the republics and in the statutes differ little from
the constitutional institutions in general, although
there are some peculiarities. For example, there is
no institution of citizenship in the statutes, there
are differences in the institution of human and civil
rights and freedoms. The issue of municipal human
rights in Ukraine is developed by M.O. Baimuratov,
0.V. Batanov, etc., but they mostly come to the opin-
ion of the subsidiarity of municipal statutory regu-
lation of human rights at the present stage of devel-
opment of local self-government in Ukraine.
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Another interesting institution when it comes to
comparing the content of the Basic Laws and statutes
of territorial communities of cities is the institution
of constitutional control. The statutes of territorial
communities of cities do not have a special place in
the legal system of the state, and therefore there are
no features of their legal protection, interpretation
of the content of their norms, and so on.

It also draws attention to the fact that there are
no requirements for constitutions to comply with
any legal requirements, while the statutes of terri-
torial communities of cities are by-laws and, there-
fore, their provisions cannot conflict with the provi-
sions of the Basic Law, and other laws.

Analyzing the substantive features of constitu-
tions and municipal statutes, it is necessary to dwell
on their similar features.

First, the structure of the statutes of territo-
rial communities is similar to the constitutions.
As a rule, they begin with a preamble, which, like
the constitutional preamble, is short and solemn.
The main part of the statutes, as well as the main
part of the constitutions, is divided into chapters
and/or sections, which in turn consist of articles.
Like the articles of the constitutions, the articles
of the statutes sometimes have a name and a serial
number, and sometimes only a serial number.

Secondly, if the constitutions act as a “legal
entity” of the state, containing basic information
about the state from a legal point of view, empha-
size national identity, then similar rules exist
in municipal statutes. Only, these are features
of different levels. Thus, “the constitutional doc-
trine must ensure the individualization, self-iden-
tification of the domestic legal system, taking into
account what is happening, the process of general
civilizational unification of a number of parameters
of national legal systems of different states”.

As for the statutes of territorial communities
of cities, one of the main ideas in their adoption
is to consolidate the historical, national-cultur-
al, socio-economic and other features of the urban
territorial community. In previous publications,

considering such features, it was proposed to dis-
tinguish firstly, the provisions relating to the char-
acteristics of the territorial community, and se-
condly — the provisions relating to the specifics of
local self-government by the territorial community.

Conclusions from this study. Consideration of both
substantive and formal features of the statutes of ter-
ritorial communities in comparison with similar fea-
tures of the Basic Laws gives grounds to state almost
complete lack of similarity between these acts. Certain
analogies can be made only in relation to the structure
of these acts, and sometimes a similar legal technique
is used in their writing. An important common feature
is the desire to express in the constitutions — national
identity, and in the statutes of territorial communities
of cities — historical, national-cultural, socio-economic
and other features of the urban community. Thus, to call
the statutes of territorial communities of cities “local
constitutions”, as is often the case in the literature, is
hardly fair. Prospects for further research in this direc-
tion are a deeper analysis of the nature and legal nature
of the statutes of territorial communities of cities.
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