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Kandudam opuduiHux Hayk, 0oueHm Kapedpu depicasHo-npasgosux OUCUUNIiH
YepKracvKko20 HAYIOHALbHO20 YHigepcumemy imeni Bozdana X meabHUybK020
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KOHIEIIIA HOBOT'O CYJOYCTPOIO B IIOTJISITAX ITIPEICTABHUKIB
POCIMCBHEUX JIBUX IIOJITHYHUX CUJI IIOYATRY XX CT.

¥ crarri aHani3y0THCA IPo6IeMy pe)OPMYBAHHS CYA0YCTPOIO B MOTIAAAX MPEeACTaABHUKIB POCIHCHKUX JiBUX MMOJIi-
TUYHUX CUJI HA MOYATKY XX CTOJITTA.

IIpoananisoBano mepeayMoBu (popMyBaHHS HEraTHBHOI'O CTABJIEHHS JIBUX CHJ J0 CTApoi MOJeJNi CyJoycTpoio Ta ix
3araJbHOTO KPUTUUHOTO CIPUAHATTS CYAY AK Aep:KaBHOI iHcTuTyIlii. POGUTHCSA BUCHOBOK, 1[0 OCHOBHUMY HEJOJiKaMu
HagBHOI Ha mMouaTKy XX CT. CY/[0BOI CHCTEMHU 3 TOUKY 30Py MapKCHUCTIB Ta iX IOCTiOBHUKIB OyJa 3ajesKHICTb CyRY Big
aJMiHiCTpPaTHBHOI BJIafM Ta BiICYTHICT Y CY/i IMPOKOI0 HAPOLHOTO IPeJCTaBHUIITBA.

Kpurnune craBieHHA [0 AeP/KAaBHOI MAIIWHY, 30KPeMa IO CYJOBUX OPraHiB, YIeBHEHICTh Y BHUKHEHHI IepKaBy Ta
ii iHCTUTYTIB Y HOCTPEBOIIOIIHHY 100y He cIpuAIo (OPMYBAHHIO I'PYHTOBHIX TEOPETUUHIX PO3POOOK KOHIENIIil HOBO-
I'0 CYZOYCTPOIO. BijbIIicTh MpeACcTaBHUKIB JiBUX MOJITUUHUX CHUJI BHCJIOBIIOBATINCS 34 MOKJIUBICTL 30€pesKeHHs CYyay
HAa IepexifHOMY eTani 1o 6e3/iep:KaBHOro CYCIIiILCTBA T4 BUSHAYMJIN OCHOBHI 3aBJaHHS 3 10T0 pe)opPMyBaHH.

3a 0CHOBY HOBOI MOJIeJIi CYOYCTPOIO B3ATO MOZENH «HAPOAHOTO cyAy» uaciB Ilapusbpkoi Komyru. OcHOBHUMY ITPUH-
IUIIAMK HOBOI MOJeJIi CyZ0yCTPOI0, 3aIIPOIIOHOBAHOI MapKCUCTaMU, CTaBaIN: BUOOPHICTE CYANiB, HaJaHHS IIpaBa obupa-
Ti Ta 6yTH 00paHMM Ha IMocany CyAAi IpeACTaBHUKAM «TPYAOBUX BEPCTB» HACEJEHH, COIliaJbHa Ta IOPUANUYHA BiAIOBI-
TAJTbHICTH CYAIiB Iepel CBOIMHU BUOOPITAMU.

3p00JIeHO BUCHOBOK, ITT0 B MOJITHYHUX IPOrpaMax Ta MapTiHAX JOKYMEHTAaX POCIChKUX JIBUX HOJiTHUHUX MAPTil
mouaTky XX cT. OyB BificyTHil uiTKuil miaH pe)opMyBaHHA CYL0BOI CUCTEMHU TA OCTATOUHO cPOPMOBAHA MOJEIb YUACTi
HAPOAY B 3AificHeHHI mpaBoCcyaad. BucmoBmoBamucs JIUITe 3arajbHi Tacia om0 HeobXigHocTi pyiiHamii crapoi cymoBoi
CHCTEMH, KA He 30BCiM CIIPOMOIKHA 3aXMINATHU Ta Peajli3oByBaTH iHTepecH MpoJieTapiaTy, Ta 3aMinu ii Ha HOBY, 1110 Oyae
I'PYHTYBaTHCA Ha IPUHIMII BUOOPHOCTI CYAiB Ta MIXNPOKOTO 3aIyUeHHS «TPYAOBUX» BEPCTB HACEJIEHHSA 0 BifIIpaBIeH-
HA CYJOYMHCTBA.

Karwouosi crosa: MapKkcusM, CyJOyCTpPill, HeJOTOPKAHHICTb CYAiB, BUOOPHICTE CYANiB, HAPOSHUM CYI, COIia-IeMO-
KpaTuuHa pobiTHHYA mapTid.

Voloshkevych H. A. THE CONCEPT OF A NEW JUDICIARY IN THE VIEWS OF THE LEFT-WING
POLITICIANSIN THE EARLY 20*CENTURY

The article analyzes the problems of judicial reform in the views of the left-wing politicians in the early twentieth
century.

The preconditions for the formation of the leftists negative attitude to the old judiciary model and their general
critical perception of the court as a state institution are analyzed. It is concluded that from the point of view of Marxist
sand their followers, the dependence of the court on administrative authorities and the lack of broad representation of
people in the court were the main short coming soft he judicial system in the early twentieth century.

Due to the critical attitude to the government machine, to the judiciary in particular, expectations of the state and
its institutions collapse in the post-revolutionary era, theoretical development soft he new judiciary were not worked
out. At the same time, the majority of the left-wing representatives declared for the possibility of main tainting the
court in a transitional stage to a state less society and defined the main tasks for its reform.

The new model of the judiciary was based on the “people’s court” model of the Paris Commune. The main principle
soft he new judiciary model proposed by Marxists were the following: the election of judges, the right of the "working
class” representatives to elect and be elected to the judge position, the social and legal responsibility of judges to their
voters.

It is concluded that the political program sand party documents of the Russian left-wing political parties of the
early twentieth century did not contain any clear plan for reforming the judiciary or the formed model of people’s
participation in the justicial proceedings. Only general slogan sabout the need to destroy the old existing judicial
system, in capable of defending and realizing the proletariat’s interests were expressed. The leftists declared about the
necessity or eplaceitwith a newone, which would be based on the principle of judges election and participation of the
“working class” population in the legal procedures.

Key words: Marxism, the judiciary, the inviolability of judges, the election of judges, the people’s court, the Social
Democratic Party of Workers
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OnHUM 3 aKTyaJIbHUX 3aBIAaHbL CyYyacHOI BiTUMB3-
HAHOI iCTOPUKO-ITPAaBOBOI HAYKY € «BUABJIEHHS, y3a-
raJbHEHHSA Ta OI[iHKA OpraHisalii i ZiAJabHOCTI cyzmo-
BOI BJIaZIX HA PiBHUX BiATMHKAX BiTUMBHAHOI icTOpil
Bim aHTHMUHUX yaciBimo cygacuocti» [1,c. 5]. Bocran-
Hill mepiofx cmocTepiraeThcsA IeBHA AMCIPOMOPIIiHA-
HICTh Y HAIPAMi iCTOPUKO-IOPUAMYHUX AOCTiIKEHb
cymoBoi Biagu. Taxk, ocHOBHA uacTMHA TyOTiKaIrii
IIpUCBAYEHA TOPEBOJIOMINHNM CYAOBUM iHCTUTYTaM,
HaTOMicTh ()YHKI[IOHYBaHHA DPaAAHCHKUX CYIOBUX
YCTaHOB, 30KpeMa T.3B. «HAPOJHUX CY[iB», ONUHU-
Jlocs 103a yBarow HayKoBIIiB. PodymiHHA mpuumH
BUHWKHEHHSA Ta 0cO0JIMBOCTEH (DYHKITIOHYBaHHA Iiel
CyZOBOi MOJesi MOKe JaTu I'PYHTOBHUM Marepia
IJI YCBiTOMJIEHHS CYUaCHUX IPo6JIeM YKPaiHCHKOT0
CYIOUMHCTBA, AKe MIPOJOBIKYE IepedyBaTH IIij BILIU-
BOM paJAgHCHKOTO MUHYJOr0. TOX aKTyaJlbHUM, HA
HAIII TIOTJISAN, € 3BepHEHHA yBaru Ha mpobiemy (op-
MYBaHHA IIOJiTHKO-IIPABOBUX IIOTJIAJIB IIpeaCTaB-
HUKiB JiBUX TOJITUYHUX CHJI II[OJO CYAOYCTPOIO Ta
CTaTyCy CyAIiB.

Hocnimxennda icTopii «HapoAHOTO CYAYy» Tpaau-
MiffHO MPUIHATO BECTH 3 Yacy CTAHOBJEHHA pajdH-
ChbKOI BJafiM HaA TepeHax KoaulrHboi Pociiicbkol
immepii Ta KapAUHAJIBHUX 3MiH Yy HOJITHYHi#M cuc-
TeMi CYCIiIbCTBA, 30KpeMa cymoBiii. Came B Iieit
mepiof, AK yKas3yBaJu pajdHChKI JOCTiTHUKY, BIIED-
ITTe 3aJIyUeHO IIPe/ICTAaBHUKIB BCiX BepCTB HAaCeJeHHA
IO BifmpaBleHHS CYIOUYMHCTBA, 3abe3meueHo 6es-
MOCepe Hil 3B’A30K MiK CyZOM Ta IpoMafiChbKicTio,
3aMIPOBAI’KeHO IPUHIUIKA PeabHOTO AeMOKpaTUy-
HOTO CyJoumHCTBAa [2, ¢. 15; 3, ¢. 9].

3BicHO, II¢ MEPEKOHJMBO AOBOJAUTHL HEIIOJAB-
HO Oomy0JikOBaHe I'PYHTOBHE AOCTiIKeHHS 3 icTo-
pii cygouMHCTBA Ha YKPAIHCHKUX 3eMJIAX, icTOpid
3HaJla pisHOMAaHiTHI (opmMu ydacTi cycmiJbcTBa
y BijgmpaBieHHI IpaBocyAld, AK-OT HapOAHI cyam
IpelbKUX IOJiciB, BiuoBi 3ibpaHHSA, KOIHI cyau,
KO03albKi cyau, BosocHi cyau i . im. [1, c. 49-230].
Toxx HapomHi cyami Ta HAPOAHI 3acizaTei, 3arpoBa-
mxeri B CPCP, moxkyTs OyTHu KBamidikoBaHi Ak ogHa
3 ()opM yUacTi, aje aiK HidK He IepIna Yu eAnHa, K
1HKOJIM IIParHYyJIN Ie TOKAa3aTH BUINEe3TafaHi pajsaH-
ChbKi mocmiguukm. 3 iHimoro 00Ky, He BapTO HEI0O-
[iHIOBaTH POJIb HAPOJTHOTO CYAY B PO3BUTKY HAIlio-
HaJIbHOI CYJIOBOi CHMCTeMH, ajsKe TPUBAJIUU Tepiof
caMe IIi cyau OyJu KJIOUOBOIO JAHKOI CYZ0BOI CHC-
TeMH, HAKONMUYMBINK 3HAUHUH JOCBijJ, KU MOKe
CTaTH B TPHUTOAI cydacHHM MOKOJiHHAM. OmHAK
PO3YMiHHA NMPUYWH BUHUKHEHHA Ta XapaKTepy pos-
BUTKY HapOJHUX CY/IiB, 0COOJMBO HA PAHHBOMY €Talli
iX yTBOpeHHA Ta PYHKIIOHYBaHHA, HE € MOKJIUBUM
0e3 3araJIbHOTO YSIBJIEHHS IIPO HOTVIALY IIPEICTaBHYU-
KiB pagsSHCHKOIL BJIagu HA CYI Ta CYALiB V TOPEBOJIIO-
oiHTH mepio.

YuyeHHA MapKCHU3My IIPO CYA, HOTO POJb y Jep-
JKaBHOMY MeXaHi3Mi Ta JKUTTi CYyCIIiJIbCTBA I'PYHTY-
BaJocAd Ha JEeKiJbKOX NPUHIIAIIOBUAX IIOJIOKEHHAX,

AKi B mOJAJBINIOMY OYyJIM PO3BUHYTI POCIACHEMMU
OinpmroBukamu. Ilo-mepime, BUXOAAYM 3 MO3MINIT
KJIacoBOi 00pOTHOM MiK PiSHUMM COIiaTbHUMU T'PY-
mamMu, Iepii i1e0J0T MapKCU3My PO3IJIALANN Aep-
SAKOTO TMaHIBHUU KJac 3a0e3meuye MpUIYIIeHHS Ta
ITOHEBOJIEHHS eKCILTYaTOBaHOTO KJacy. OCHOBHUM
3aBJaHHAM IIpoJieTapiaTy B yMOBaX IPOTHUCTOAHHSA
3 KaiTATiCTUYHUM OTOYEHHAM € PYHHYBAHHS Aep-
JKaBHOI MamIvHM. 30KpeMa, yV CTaTTi, MPUCBAUEHiH
mogiam y ®pannii, K. Mapkc 3akJInKap MicIieBUX
PEBOJIIOIIIOHEPIB «He IepejaBaTh 3 OJHUX PYK B iHIIIL
BificbKOBO-0I0POKPATHUHY MAINUHY, a 3PYHHYBATH
ii» [4, c. 13]. T'oBopsAuu mpo HeoAMiHHE BifMuUpaHHI
Jep:KaBu B MaitOyTHEOMY 6€3KJIaCOBOMY CYCIIiLIBCTBI,
TIepITi TEOPETUKY MapKCU3My BKa3yBaJu Ha MOMKJIH-
BiCTH BUKOPUCTATU Ha MEPEXiJHOMY eTalli Jep:KaBHY
MaIllMHY IJA 3aXUCTY Bifi MOMKJIMBOCTI pecTaBpailil
CTapuXx HOPAAKiB B iHTepecax IpoJjeTapiary: «ziep-
JKaBa € JIMIIe TIMYacOBOIO OpraHisaIfieio, AKy Ipo-
JletTapiaTy n0BOJUTHCA BUKOPUCTOBYBATH B 60POTHOI,
B PEBOJIIOI1, 1100 HACKJIBHO MPUIYIIUTHA CBOIX IIPO-
TUBHUKIB» [4, c. 35]. OcobuuBicTIo 1iel HOBOI fepiKa-
BU IIEPEXiJIHOTO THUITy CTaBaJ0 30Cepe[KeHHA Bciel
MOBHOTH BJAAM B pPyKax IIpoJeTapiaTy, T.3B «IUK-
TaTypa IpoJieTapiaTy», AKa MaJja peaji30ByBaTHUCh
yepes3 BUOOPHI opranm.

A i panHi MapkcucTH, TpEACTABHUKHU JiBUX
nositruuHuX cun y Pocii Ta Yrpaini Buctynanu npu-
XUJIBHUKAMU iflel KJacoBoi CyTHOCTI Jep:kaBu Ta il
MpYPeYeHOCTi Ha BifMUPaHHA. « Y ci monepeaHi peBo-
grotii, — migkpecatoBaB B. Jlenin, — nmokpamysaiu
IepKaBHY MAIuHy, OgHAK ii caixg posdutu, 3HUITH-
tu. Ilell BUCHOBOK € TOJIOBHUM y BUeHHi MapKCU3My
Ipo Jep:kaBy» [4, c. 25].

Amnasoriuni morasgy BMCJIOBJIIOBATINCH 1 IOZO
cymoBoi cuctemu Pocificbkol iMmepii, ockinbku (Big-
TTOBiTHO 0 KJIaCOBOI TeOpii MapKcuaMy) Oyp:KyasHui
Cy[l yBa)KaBCA aKTHBHUM BaXVCHUKOM «IIpaB eKcC-
mIyaTaTopiB» Ta 0yB 3acoboM peasrisarii moJriTuuHOI
Bosi. 30KpeMa, IIe JeMOHCTPYBAJOCA Ha IPHUKJIAAL
TMOJIITHYHMX TIPOITeciB, AKi BindyBamcsa B PocificbRiit
iMmepii Ham mpeAcTaBHUKAMU PiBHUX OMO3UIIAHUX
TMOJIITUYHUX CHJI. ¥ raseTax Ta JHUCTiBKaX, Y BUCTY-
Iax Ta PO3MOBAaX IPUXWIHLHUKY O1TBIIIOBAIIBKOI Tap-
Tii Zanu HUIMIBHY XapaKTePUCTUKY CYIY, BOAUAIOUN
B 110T0 pillleHHAX yIepeAKeHiCTh, YKa3iBKy «3ropu»
ab0 TPOCTO COIiadbHWI aHTATOHI3M MIX CYAIIMU
Ta mifcyAHuUM. 3arajbHe BPasKeHHS Bif TOMIIIHLOI
cymoBoi cuctemu BucjoBuB B. JleniH, oxapakrepu-
syBasu y 1918 p. mopeBooiitHIH Cyx IK «cCJIile,
TOHKE 3HAPAAIA 6e3:KaIiCHOr0 MPUAYIIeHHA TPYAI-
mux» [, ¢. 270], a cymoBi pinenHa BU3HAUAB AKTOM
mosituanroi momeru [6, ¢ 293]. ITogxii 1905-1907 pp.
cupuaau (OpMYBaHHIO OCTATOYHOTO IIePeKOHAHHSA
B JIaBax OiJBIITOBUIIBKOI mMapTii I[0[0 IPaBUILHOCTL
BUIIIeHABEJIEHNX OI[IHOK CyJ0BUX opraHiB. ®opmy-
BaHHA B IIeil mepiox BilICbKOBO-IIOJBOBUX CYHAiB Ta
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iX aKkTuBHE 3aJydeHHA N0 GOPOTHOM 3 PEBOJIIOIiMA-
HUMU BUCTYIIaMHU, BiiBEPTUN KapaJbHUI XapaKTep
CYIOUMHCTBA, 34 IKOTO YacTUMU OyJIu BimcTymu Bix
3arajJbHUX NPUHIUIIB IIPABOCYALd, — yce Iie OCTa-
TOYHO MiAipBaio 6yab-AKY HOBipy A0 cTapoi cymoBoi
CUCTEMU.

[Minxom mepembauyBaHo, IO (OPMU HAPOJHOTO
IpeACTaBHUIITBA, icHyroum B Pocificekint immepii,
V CyZax TaKOK OTPHUMAJU HeraTWBHY OmiHKY. Oco-
0JMBO HENMPUAHATHUM OYyJIO CTAaBJIEHHA 10 iHCTHU-
TYTy CTaHOBUX IIPeJACTaBHUKIB y CyJOBUX IajaTax,
OCKiJIbKM, TIPO II[0 MU BiKe I'OBOPWJIX BUIIE, OCHOBHA
yacTUHA IIUX MpeJCTaBHUKIB (hopMyBasacd 3 umcyia
IIpeACTaBHUKIB BUIKUX IIPOIIAPKiB HACEJeHHS, TOMY,
Ha OIYMKY OiJBIIOBUKiB, He BpaxoByBaJia iHTepecH
TPYAAIINX, a 3aXUINaia iHTepecu IapchbKoi MOHAp-
xii. «CraHoBi mpefcTaBHUKH, — 3a3HAUAB JIigep 6iab-
IITOBUKiB, — € MOBYA3HUMU CTATHUCTAMU, TPAIOTH IPHU-
HUBJWBY POJIb NMOHATHUX, AKi MParHyTh 3aTBEPAUTU
pimeHHdA, IPUUHATI YNHOBHUKAMHU CYZOBOTO BiZloM-
ctBa» [7, c. 13]. OgHak i cyn mpuCAKHUX, AKUM
HEOMHOPAa30BO CTAaBaB Ha B3aXMCT PEBOJIOIIIOHEPIB,
TaKOK He BUKJWKAB Y HUX HAAMipHOTO 3aXOILJIEHHA
YK CXBaJeHH. 3BicHO, H10T0 OI[iHKA Ta XapaKTepuc-
THKA B PEBOJIOIIMHIH JiTepaTypi Oysia 3HAYHO Kpa-
7010 Bifl ycixX iHmMUX iHCTUTYTIB cTaporo cyay. Ilpo
HBOTO IHUCAJHU AK PO «Cy[ BYJHUIi, AKUH 0COOIUBO
IIHHUH TUM, 110 BHOCUTH JKHBY CTPYIO B IyX KaHIle-
JIAPChKOro (popMaisMy, AKUM HACKPish MPOCAKHYTI
HAIITi ypAZoBi yeranoBu» [8, ¢. 407-408]. HaaBricTh
mig yac BuOOPiB MPUCIIKHNX MANHOBUX Ta COIiaJb-
HUX I1eH3iB, MPaKTUKa YCYHeHHA Bifl y4acTi B cyni
OPUCAKHNX POGITHUYOTO HACENEHHS ITPU3BOAUIN
o (POpMYBaHHS, 3 TOYKHU 30Dy OiIBITOBUILKUX ifTe-
0JIOTiB, «IPiOHOOYP:KYA3HOT0» CKJIALY IPUCTKHUX,
[0 CyIepeumso ixXHiM iHTepecaM Ta i/je0JOTiYHUM
HacTaHOBaM.

Y pesyabraTi 3arajoM HEraTHWBHOI'O CTAaBJIEH-
HSA OO0 OiNICHOI CYZOBOi CHCTEMM BHCHOBOK IIIOZO il
IIOZAJIBINOI [I0JIi IicJA peBOJONmii cTaBaB OJHO3HAY-
HUM — JiKBigyBaTu. Ile migTBepAKyeThCA i CTOBaMU
B. Jlenina, axui#i, xapakrepusytoouu moxii 1917 p.,
BKasyBaB, I[0 «0e3yMOBHHM 00OB’SI3KOM IIPOJIETAp-
cbKOI peBostoniii 6ys10 He pedhopMyBaTH CymOBi yera-
HOBH (IIMM 3aBIAHHAM O00MeXKyBalucA KaJeTH Ta ix
MiITOJIOCKY MEHITIOBUKHY i IpaBi ecepu), a MOBHICTIO
BHUIIUTH, 3PYHHYBATH 10 OCHOBH BECh CTAPHUU CYy[I Ta
ftoro amapat» [9, c. 163].

l'oBopsAun mpo sarajbHe KPUTHUYHE CTaBJIEHHA
OiMBIIOBUKIB 1O mep:kaBu, 40 il oKpeMux iHCTH-
TYTiB, IPO HaMipu 3pYHHYBaTHU Aep:KaBHY MaIllu-
HYy, AKa JicTajJach y CIaJ0K Bif mapary, He MOKHA
CTBEPIKYBATHU, AK I iHKOJIM POOUTHCI OKPEMUMMU
BUeHUMH, 110 B. JleHin Ta fioro oTouenHI 30MpaInch
JiKBiIyBaTH Jep:KaBHUMI almapaT oapasy IIicJs mepe-
Moru peBoJitortii. Sk mpaBuio, moAi0HI TBEPIIKEHHA
I'PYHTYIOThCA HA BUCJOBJIOBAHHAX IIPeJCTaBHUKIB
HM30BOTO Ta CepeJHbOT0 NapTiffHOTO amaparty, AKi

IOCHUTH CIIPOINEHO, IOBEPXHEBO, CIPUAMAJIN OCHOB-
Hi IIOJIOJKEHHA BUEHHS MapKcuamy. Jlizepu & 6inb-
ITOBUIILKOI TapTil YyZ0BO PO3yMiju, IO TIPOILEC
Iepexoay M0 HOBOTO TUIY CYCILIbCTBA OyZe HOCUTH
TpuBaJuM. Tak, yiKe IMicjd peBoJIoIlii, BUCTYIAI0UN
ma III 3’i3mi komcomouny, B. Jlenin BusHauaB mepiof
mo0ynoBM KOMYHi3MYy i, BiamoBimHO, BigMumpaHHS
Iep:KaBU JKUTTAM OTHOTO MOKOJiHHSA, TOOTO TIpH-
oausao 20-30 poxkis. IIporarom mporo mepeximzHoro
mepiofy mep:kaBHaA MalllMHa MaJja OyTu 36epe:keHa
3a11s 3a0e31eUeHH TePEeMOT'H Ta IOAAIBIIION0 YTPH-
MaHHA BJagu IpoJietTapiaToM. [uCKyTyouu 3 OIO-
HEeHTaMH IIOJO0 IIhOTO MuTaHHd, B. Jlenin 3adaBisaB:
«MapxkcusM BifipisHAETbCA Bifi aHAPXisMy THUM, III0
BHU3HAE HEOOXiAHICTH mep:KaBu Ta Aep:KaBHOI BIagu
B PEBOJIIOI[IMHUY IIePioj] 3arajioM i emoxy mepexomay
Bix KamiTamismy mo comianismy 3okpemar [10, c. 76].
OnHak camMa CTPYKTypa AepKaBHOTO amapary Ta
MIPUHIUIN 1 MeXaHi3M peaJrisaifii Jep:KaBHOI Biaau
MaJii KapAWHAJbHO 3MiHUTHCH, OCKIJIBKHY JKOIHA 31
cTapux MOJeJiell He BifmoBimaja IiisaM Ta 3aBHaH-
HaMm OirbimoBuKiB. «Ham morpibna mep:xasa, — mpo-
noB:KyBaB auckycito B. Jlemin, — anme Ham morpibHa
He Taka JepiKaBa, AKY CTBOPUJIA BCIOAU OypiKyasis,
MOYMHAIOUM BiJ KOHCTUTYIIiMiHOI MOHAPXii Ta 3aBep-
ITYIOYW CAMUMU JeMOKPATUUYHUME PECIy0JiKaMu...
Maprcusm BigpisHAeThCA Big ApiOHOOYpIKYyasHOTO,
OTIOPTYHiCTUYHOTO «coIlian-geMmoxkpartusmy» I'. ILie-
xaHoBa, KayTrceroro ta Ko Tum, 1110 Bu3Hae Heobxis-
HICTB IJIA BKA3aHOTO IIePioAy He TaKol Aep:KaBH, K
3BMUaliHA MapJjaMeHTapHa Oyp:KyasHa pecmyOirika,
a takoi, ax [Tapusbka Komyna» [10, c. 76].

TakuM YWHOM, MOKHA 3pOOMTH BWCHOBOK, IO
O1TBITOBUKY He 30MPAJIMCA 0APA3y BiIMOBIATUCA Bif
Iep:kaBu (AK CYCIiIBLHOTO iHCTHTYTY) i cyay (aK fioro
CKJIAZI0OBOI YaCTWUHU), NMPOTe TPArHyJaXd MOOYyIyBaTH
MIPUHINIIOBO HOBUH IeP:KaBHUN alapar, 3pyiHyBaB-
mu crapuit. [locrae muTanHA 111070 IJIaHIB pe)opMy-
BaHHSA CYIOBOI CUCTEMU Ta BUOOPY KOHKPETHUX (OPM
y4acTi HapoAy y BiJIIpaB/IeHHI IpaBOCYAIA.

Cnix ompasy migxpecauTu, 10 A0 IOYATKY PEBO-
atortii 1917 p. mpeAcTaBHUKY JiBUX MOJITUYHUX CHI
HE MaJ¥ YiTKOTO ILIaHy Aep:KaBHOTO OYIiBHUIITBA,
a OCHOBHY yBary NpHUILIAIM IIpobaemi JikBimairii
crapoi mep:KaBHOI MamuHu. Bucrynatwoun y 1922 p.
Ha IV 3’i31i pagAHCbKUX I0pUCTiB, copaTHUK B. Jlewi-
"a M. Kaminin BusHaBaB, II[0 «J0 OCTAHHLOTO UACY
icHyBaB JImIlle OOWH IiAXix mo mep:kaBu i mpasa...,
BOHU MaJu OyTu 3HUIeHi» [11, ¢. 109].

Teopernuni  pos3poOKm  MaibyTHIX  (opm
CYIOYCTPOI0 Ta CYZOUMHCTBA HOCUJU IIOBEPXHE-
BUH, (hparMeHTapHU! XapakTep. Tak, y mporpami
PCIOPII manbyTHi#i cymoBi#i cucTeMi NIpHUCBIYEHO
TLIBKY AeKinTbKa myHKTiB: M. 10 — BubOpHiCTE cyamiB
HapogoM; m. 11 — mpaBo mepecaigyBaTH B CYZOBOMY
MOPAAKY OyIb-AKOTO UNHOBHUKA IEPe] CYAOM IIpH-
caxHuX [12, ¢. 12]. Tpoxu mupmri yABJIEHHS PO
TMOTJIAAY TAPTiAHUX JifepiB Ha mpobaeMu MaibyT-
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HBOTO CYJOYCTPOIO Nae aHaJi3 ixHiX myOuikarii Ta
BUCTYIIiB.

Y pamrax pe(opMyBaHHA CYHOBOI CUCTEMHU 3a
OCHOBY ILJIaHYBaJoCsA B3ATH HocBig [lapusskoi Komy-
HHU, AKa, 9K YBAKAIOTh TOCTiTHUKY, OyJIa JId Kepis-
HUKiB OiIbIIOBHUIILKOI APTii B3ipueM A po30yaoBu
HOBOI pafsaHCbKOI nep:xasu [13, c. 12]. IIpu mpomy,
AK TPaABUJIO, 3BEPTANM YBary Ha JBa acHeKTH Mai-
OyTHBOTO CYZOBOTO OYAiBHMIITBA, AK-OT BiIOBimHe
comiajibHe IOXOM:KEHHA CYANi Ta BHOOPHICTH cymy
HACeJIeHHIM.

[Tepmwuit mpuaIMT OYB TiCHO OB’ A3aHUH i3 KOH-
[eNIiel0 MKTaTypH IpoJieTapiaTy B ToMy il po3yMmiH-
Hi, AKui OYB IOITUPEHUHN Y CePEeIOBUIII POCIHCHKIX
PEBOJIIOIIOHEDPiB: BiIajla B iHTepecax HapoOgy MOKe
3MiMCHIOBATUCS TiJIbKY IIPEJCTABHUKAMU IIHOTO KJa-
Cy, a iHIIi comiaabHi BepCTBM MOBUHHI OyTH YCYHYTL
Bix Bmagu. Ha mopibHuMx mosuiliax mepeOyBaiu He
JIMIIIE MpeIcTaBHUKY 61IbIITOBUITbK 01 TapTii, a i rizep
Ta MPOBIJHUM TEOPETUK POCINICEKOTO MEHIIIOBU3MY
I'. Ilnexanos [ 4]. BucHOBOK mpo HEMOXKJIMBiCTD 00iii-
MATH ITOCaau CYAiB Y HOBOMY HAPOAHOMY CYai ocoba-
MU HEIIPOJIeTapChKOTO MOXO/KEeHHI MOKHA 3po0uTH
i Ha migcraBi anaxisy BucaoBiB B. JleHina mozmo o1ri-
HOK CymoBoi pedopmu 1864 poxry. «YcraHoBieHMi
CYIOBUMHM CTATYTAMM MOPAXOK (POPMYBAHHA CYIiB, —
mucaB BiH, — 3a0e3meuyBaB pobiTHMUI Kjacw TaKwu-
MU KaJpaMy CYANiBCbKUX UYMHOBHUKIB, AKi OyIyTH
rIrbOKO0 BOPOXKI MacaM TPyAOBOTO HACEJIeHH: CYA I,
SIK TIPaBUJIO, TUBIATHCA HA POOOUOTO TAK, AK HA I’ -
HUITI0, Haxaly Ta HeyKa, OCKiIbKH IIi cyaai Habupa-
I0ThCA 3 KJacy 0yp:Kyasii, 3 Kiacy iMymux ocib, axi
3aBXK U 30epiraioTh 3B’ A3KHU 3 OYP:KyasHUM CYCIIiIb-
CTBOM, a BiJi p0OOUMX BiITOPOMKYIOTHCA KUTANCHKOIO
crimoio» [8, c. 275]. Ilpubparu «cyamgiB-mymiii» Ta
«cynmiB-0anKipiB» sakaukaB i A. Jlymauapcbruit
V CBOi#l eKCIIPeCcUBHIi# cTaTTi, OIy0IiKOBaHi# y I'py -
Hi 1917 pory[15, c. 213]. KagpoBuii BaKyym, 1110 MaB
YTBOPUTHUCA BHACTIZIOK YCYHEHHH i3 CyZ0BUX OpraHiB
«0yp!KyasHUX eJIeMEHTiB», IJIaHyBaJIOCA 3aITOBHUTHI
BUOOPHUMM IIPeCTABHUKAMY 3 HAPOIY, HacaMIepes
IpeacTaBHUKAME POOiTHMYOTO KJIacy.

BuGopHicTh craBaja ApyruM Hapi:KHUM KaMme-
HeM MaibyTHBOI cymoBoi cuctemu. Ha HeobximHOCTL
BHOOPHOCTI CYZy HATOJOIIYBAJIOCH V Iparax Exresn-
ca, mpucBaueHux nocBiny Ilapmsskoi Komynu, ge,
30KpeMa, IO3UTUBHO OI[IHIOBAJIOCA DillleHHA KOMY-
HapiB: «IIPUBHAUYNTHU HA BCi 1Mocajau 3 YIPaBJiHHA Ta
cyny oci0, 00paHUX 3araJbHUM BHOOPUMM IIPABOM, Ta
3aIPOBAJUTH MOKJIUBICTL IX BiIKIWKAHHS y OyIb-
axuit MmomenT» [16, c. 189-201]. IIpo HeobXixHicTHL
BUOOPHOCTI CYAiB HATOJOIIYBAJIOCA i B mybIiKaIiax
B. Jlemina BiitTky 1917 poKy — «IoBHA BHOOPHICTH
ycix 0e3 BUHATKY mocagoBux ocib» [4, c¢. 37]. 3ara-
JIOM, aHaJIi3 NapTifHUX JOKYMEHTIB JiBUX MOJiTHY-
HUX CHJI Ta BUCTYIIB iX IIPeJCTaBHUKIB [J03BOJIAE
TOBOPUTH IIPO Te, IO OLIBIMICTh i3 HUX BHUCTYIAJU
camMe 3a BUOOpHWII, a He IPU3HAYYBAHUU MOPATOK

(hopMyBaHHS CYIAiBCHKOI'O KOpIycy. 30KpeMa, Ipo
BUOODPHICTE cyaniB imeThbesa B mpuitHATiz y 1903 pomi
mporpami mapriit comian-gemorparis [17, ¢. 25] Ta
B 1906 pomi B momiTmuniii mporpami maprii ecepis
[12, c. 12]. Hani gexnapyBaHHS IPUHIUIY BUOOD-
HOCTi CyAmiB IIi JOKYMEHTH He WIIJIN, TOMY, SK
CIIPaBeIJINBO 3ayBasKye IOA0 Iboro B. Bukos, «me
IVBJIAYNCH HA BCi JeKJapaliii, He3po3yMiJIuM 3aju-
IIIA€ThCA Te, AKKUM POCifichbKi comiaicTu BOauamu meit
«BubOpHUIt» cya» [18, c. 187].

Kpim roro, Ha 1yMKY IpUXUIBHUKIB cormiamicTis,
TIPUHIIUT BUOOPHOCTI CYyAmiB, Mir OyTH oOMeKeHMH
y pasi HeoO0XiZHOCTI JoCATHEHHS TOCTABICHNX IIiIeH,
X0Y i mporoJsonryBaBcsa SAK 000B’A3KOBUU €JeMEHT
HOBO1 CyZ0BOi cucteMu. TaKuii BUCHOBOK, 30KpeMa,
POOMBCS 3 ypaxyBaHHAM J0CBiY GpaHIy3bKUX PEBO-
gorionepiB Kinna XIX cr., KoJau B yMOBax KpU30-
Bol cuTyamii Ta HampysKeHol 60pOTHOM 3 BOPOMKUM
OTOUEHHAM OCTAHHIM JOBOAWJIOCS BigMOBIIATHCS
Bim mpoBesennsa BuUOOpIB i 3gificHIOBaTH Oe3mocepes-
He NPU3HAUEHHH, IO TAKOXK BMU3HABAJIOCA IIJIKOM
caymEuM KporoMm [19, c. 13-14].

Crnix 3asHaumTH, IO B pPaHHIX poboTax Jimepis
coIiajicTiB JOCHMTh YaCTO IIPOTJIAZAJIOCT imealic-
TUYHE CTABJEHHS IO Pe3yJbTATiB MpAMUX BHUOOPiB
B OpPTaHU JiepP:KaBHOI BJajau, 30KpeMa B cyoBi. Tak,
ONUCYIOUHX IisIbHICTH IPOMUCIOBUX CYAiB, B. JleHin
3a3HAUAB, IO HAAiIeHI IpaBoM BuOOPY JoAM OYAYTH
obupaT «HAWOiABII pO3YMHMX, YeCHHX, THX,
XTO B3aXWINAIOTh IpaBa Ta MOTPeOu POOGITHUKIB»
[8, c. 276]. Kpim BuImesasHaueHOTO COI[iaJbHOTO
KpUTepilo, iHIII BUMOTH A0 Cy[Ai He BU3HAUAJIUCH,
a IUTaHHA IPO Horo ()axoBy OCBiTY, KBasi(ikariio
He 6ys0 pospodneno. Hasasmi B:xe B gpyriit XIX cr.
mpo0JieMu 3 BUOOPHICTIO MIPOBMX Ta BOJOCHUX CYAiB,
Kl cBimumIM, 10 BUOOPHICTE He € 3amOPyKOI0 Gop-
MYBaHHA BHWCOKOSKiCHOTO CYAAiBCBKOTO KOPIYCY,
BiIKMgamMcsA 3 MOCUIAHHAM Ha (PiKTHBHiCTH BUOOD-
YOT0 IIpoliecy B Iapcbkiit Pocii.

Ilosa yBaroro mpejcTaBHUKIB JiBUX MOJITHUHUX
CHJI 3aJIMINIAJIOCS i MUTAHHS IOPUAUYHOI BiIIIOBiAaIb-
HOCTi MaitOyTHIX HAPOTHUX CYAIiB Ta 3a0e3IMeueHHs
ix HesasexHOCTI Ta HegoTopKaHHocTi. He moixna
KasaTu, 1o OiIbIIOBUKY HE YCBiZOMJIIOBAIN PEAJb-
HOTO 3HAUEeHHA IUX MUTAHb, aJKe B iXHIX poborax
YMMAaJ0 YBaTW INPUILIAIOCA HUTAHHAM TOJiTHY-
HOTO IIepeciifilyBaHHA IIPeJCTaBHUKIB IXHiX map-
Tilf i poOMBCS BUCHOBOK IIPO 3YMOBJIEHICTH CYAIOBUX
BUPOKIB IiiCHUMU BaKeJAMHU BIJIUBY Ha CyIAiB 3i
CTOPOHM IapchKoi agminicTparii. Oguak came 3akpi-
mieHHd B CygoBMX CTaTyTax NPUHIWITY He3aJIEeH-
HOCTi Ta HeZOTOPKAHHOCTI CYAMiB, JO3BOJAIO 0ilb-
IIIOBUKAM POOUTH BUCHOBOK IIPO Hee(eKTUBHICTH
BUINe3a3HAYEHUX 1HCTUTYTIB V MeKaxX MOJiTUYHOL
mogeni. Posriamaioun y cBoix poboTax cIpaBy IIpo
BOMBCTBO MpeJCTABHUKAMM IOJiIil MicIleBOTO cess-
HUHA Ta KPUTUKYIOUX TOOJAKINBICTD i JTOANTBHICTE
cyny, AKui BUHIC HaliMeHIIIe 3 YCiX MOKJIMUBUX MTOKa-
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pasb, JleHiH TiAIITOBXYE CBOTO YNTAYa 10 BUCHOBKY
PO TiCHUI B3a€MO3B’A30K MiX CYZOM Ta IOJIIi€i0
(«IMHOBHUKY CyOATh YNHOBHUKIB») [8, c. 276]. He
€ BUIIQJKOBUM Te, I1I0 B MOJAJBIIOMY OIWH i3 (pyH-
JaTopiB pajgaHchbKoi cymoBoi cucremu M. Kpmien-
KO, IIOCUJIAI0YNCh Ha TBOPUicThb JleHiHa, BifcTOMOBAB
Te3y, 110 He3MiHIOBAHICTh Ta HeE3AJNEKHICTh CyIy
B Oyp:KyasHOMYy Jiafi poOMTH CYAAiB He3aJeKHU-
Mu juine Bix mpoaerapiaty [20, c¢. 12]. Kputuky-
UM CHUCTEMY, NPUXUIBHUKM JIiBUX MOJITHYHUX
CIJI, HA BiAMiHY BiJl ZOPEBOJIOIIAHUX IOPUCTiB, AKi
Po3po0MIN HU3KY aKTyaJIbHUX IPOIMO3UIIN 00
HallOBHEHHA NPUHIUIIB He3aJeXKHOCTI Ta He3Mi-
HIOBAHOCTI peaJbHUM 3MiCTOM, He 3PO0WIN KOTHUX
KOHCTPYKTUBHUX IIPOIO3UILIH IIOJ0 TOTO, K YHUK-
HYTH IOAI0HOTO MiANMOPATKYBaHHA CYATiB Y MaiiboyT-
HBbOMY. ¥YBayKasocs, 1110 TapaHTiel0 HeJJOTOPKAHHOCTL
ocobu (momiOHMI BMCHOBOK MOKHA €KCTPAIIOJIIOBA-
TH Ha HAPOJHUX CYAMiB) OyZe HOJITHUYHA CHCTEMA,
y AKilfl «yuacTh y BUIaHHI 3aKOHIB Ta Jep:KaBHOMY
VOpaBIiHHI OpaTUMyTh HAPOAHI IpPENCTABHUKU»
[8, c. 368]. lo TOrO X BHUCJIOBIIOBAINUCA JYMKH, IO
B IIPOJIETAPCHKil Aep:KaBi cyansa MOBUHEH OyTH Iif-
KOHTPOJbHMY i1 HApoJoBi, i BNafi, AKa He BiJOKpeM-
JIeHa BiJi IIbOTO HapoJy, 1[0 03HAUAJIO 3alepeueHHs
caMoi CYyTHOCTi iHCTUTYTY HeJOTOPKAHHOCTi. 30Kpe-
Ma, HaeThcA PO iHCTUTYT HAPOAHOI'O BiKJMKAHHA
CYIIiB, AKUYU NPUXUIBHUKY JiBUX HapTiil yBamamu
000B’sI3KOBUM [IJI1 HOBOI IIPOJIETAPCHKOI Iep:KaBU
[4, c. 37; 16. c. 343]. Lli mornanm Takox Gesmoce-
PeAHBO B3aKPIIMINCH y IPOrPAMHUX [JOKYMEHTaxX
€CePiBCHKMX, MEHIIOBUILKUX Ta OiJbIIOBUILKUX
mapTiiHuX opramisarii [17, c. 25; 12, ¢. 12]. IIpore
KOHKPETHUX IIPOIMO3UILiil PO HOPANOK BiJKJIMKaH-
Hd, (GOPMU KOHTPOJIIO 32 POOOTOI0 CYALiB 200 CIIocoOu
00poTHOM i3 CYyIAAMU-TIOPYIIHUKAMHU B OIy0JIiKOBa-
HEX poboTax He 0YJI0.

IIincymoBytloun BuINe3a3HaueHe, MOMKHA 3pPO-
OUTH BHCHOBOK, IO Ha IMOYaTKy XX CT. B cepejo-
BUII JiBUX MOJiTUYHMX cua Pociiicbkol immepii
He 0yJI0 UiTKOro yABJEHHA PO MANOYTHIO MOJENH
CyIOYCTPOIO Ta OCHOBM IIPaBOBOT'O CTATyCy CY[-
niB. Kpuruume craBieHHSI M0 Aep:KaBHOI MAIINHU,
30KpeMa [0 CYAOBUX OPTaHiB, YIEBHEHICTb V 3HUK-
o0y He cupuamo (GopMyBaHHIO I'DYHTOBHUX Teope-
TUYHUX PO3POOOK KOHIIEMI[il HOBOT'O CYAOYCTPOIO.
Bys BigcyTHi# uiTku#l nan peopMyBaHHA CyL0BOL
CHCTEMHU Ta OCTATOYHO c(hOpMOBaHA MOJEJb Y4acTi
HapoJy B 3AiliCHEHHi mpaBocyanasa. BucioBaroBaim-
cs JHIlle 3aTajJbHI racja 1Iof0 HeoO0XigHocTi pyiiHa-
mii crapoi cymoBoi cucTeMu, He 30BCiM CIIPOMOXKHOI
3axXMINATH Ta peasi30ByBaTHU iHTepecu IpoJieTapia-
Ty, Ta 3aMiHu ii Ha HOBY, 110 Oy/e I'PYHTYBaTHCI HA

TIPUHINII BUOOPHOCTI CYAMiB Ta IMMPOKOT0 3aJyUeH-
HA «TPYAOBUX» BEPCTB HaceJeHH JI0 BiilIpaBJeHHA
CYIOUYMHCTBA. ¥ TEOPETUUYHUX PO3POOKax Oysau Bii-
cyTHi akryanbHi anda Kinna XIX — mouatky XX cr.
OUTAHHA B3a0e3leueHHSA HE3aJeKHOCTI CYAmiB Ta
0C00JIMBOT0 TOPAAKY iX I0PUAUYHOI BiAIOBiaIbHO-
CTi, HATOMICTH IIOCJIiZTOBHO HABOAMJIACA OYMKA IIPO
MOKJINBICTE Ta HEOOXiAHICTD BiIbHOTO BifKJIMKAHHSA
CYAIiB HAPOJOM.
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®PEHCIC BEKOH — BUTATHIAI HOBATOP I ITPOITATAHJNCT HAYKH

¥ crarti 3gificHeHO cIIpo6y po3TIAHYTH (PiTocoPCcbKO-TeopeTUUHY HidnbHicTs @. Bexona, CipaMoBaHy Ha POSKPUTTS
poJi i miciig HayKu i HAYKOBUX 3HAHB B OLIAHYBAHHI JIIOAMHOIO 1 3aKOHOM IIPUPOAY AK BayKJINBOI'0 YNHHUKA COL1aIbHOTO
mporpecy.

Ycranosieno, 1o ®@. BekoH 6yB OIHIM i3 IEPIINX MUCIUTEIB, XTO YCBiTOMUB XapaKTep HOBOI eIT0XH i 3BHAUEHHS eKC-
MEePUMEHTAJBHUX HAYKOBUX AOCIiIKEHD JJIS COIiaJbHO-eKOHOMIYHOT0, MOJIiTHYHOT0, IPABOBOTO, MOPAJIHHO-ETUIHOTO
Ta KYJbTYPHOT'O PO3BUTKY CYCIiIbCTBA.

Bin TBOpUO c(hopMYy.II0BAB i/eI0 00 HAYKY AK CUJIHU, KA 34aTHA 030pOiTH J0ANHY 3HAHHIMU, i AK BAKJIUBOTO YHH-
HUKA i caMOBIOCKOHAJIEHH. ¥ CTATTI aKIeHTYEThCS yBara Ha mpardenHi ®@. BeKoHa 10 aKTHBHOI'O IPOBEIeHHS €K CIIePH-
MEHTAJIbHUX TOCTiI[KeHb AK Heo0Xi[HOI YMOBHU PO3IIUPEHHS i HOrIn0IeHHA 3HaHb PO HABKOJIUIIHIHN CBiT, BUABIEHHS
3aKOHIB 1 3aKOHOMipHOCTe PO3BUTKY i PYHKIIIOHYBaHHSA MPUPOLHUX SBHUII, 03 UOTO HE MOKHA 3aBOJIOLIiTH JIOIWHOIO
BJIJIOI0 HaJ IpUpooio. Muciurens 6yB yIeBHEHU ¥ TOMY, ITI0 OIAHYBATH IIPUPOLY i HocTaBUTH ii c00i Ha CIy:KOY JII011-
Ha MOJKe TiJIbKU 38 YMOBY CTBOPEHHSA HOBOI TEXHiKM, IOCTiiTHO BIOCKOHAJIIOIYY HAYKOBO-TeXHiuHI BuHaxoau. @imocod
HATOJIOIIYE Ha He00XiTHOCTI TiCHOTO TBOPUOTO 3B’ A3KY HAYKHU I TeXHIKH.

¥ craTTi 06T'PYHTOBYETHCSA, 110 BAsKJIMBUM ACIIEKTOM HOBUX HAyKOBUX AocaimkeHb ®@. BekoH yBaskaB po3poleHHS
HOBOTO MeTOAY i MeTogoJiorii nocaigkenta. OCHOBOIO PO3BUTKY HAYKOBUX 3HAHB (hisloco(d OrosIomrye eKcrepuMeHTalb-
He JOCJiI;KeHHs IPUPOAH, a JOTiKO0I0, I[0 3a0e3Ieuye Ieil PO3BUTOK, Ma€ OyTH iHAYKTUBHE y3araJlbHeHHs Pe3yIbTaTiB
OCJHiMKeHHA.

¥ crarri Haromsomyerbes, 1m0 ®. Bekon 0yB aKTUBHUM NPUXWIBHAKOM IOJITHKM I ifeosorii 6puTaHCHEKOT0 KOJIO-
Hiagismy. Y HayIli BiH BiIBOAMB 0COOIMBY POJIb, MPiIOUM THM CAMUM IepeTBOpUTH Benuky Bpuraniio B cuIbHY CBITOBY
Jlep:xaBy.

Mucaurens OyB yIeBHEHUH Y TOMY, 1[0 HAyKa 37aTHA 3a6e3MeYNTH He TLIILKY €KOHOMIUHUY PO3BUTOK, a i1 000POHO3-
JaTHICTH IepKaBU, B AKil BaIKJIUBY POJIb BiZirpae BifichKoBa HayKa i BiiCbKOBE MUCTEITBO, POSIIUPEHHA TOPTOBEIBHUX
3B’SI3KiB 3 iHITMMU KpaiHaMu, a TAKOMK POSIIUPEHHA CBOEI TEPUTOPIii 3a paXYHOK IPUI0AHHI HOBUX KOJIOHIH,

¥ craTTi BKasyerbea, mo @. BekoH akIeHTyBaB yBary Ha TiCHOMY JiaJeKTUYHOMY B3a€MO3B’ A3KY Teopii i mpaKTUKU.
Bynb-aKka IpakTuKa, K 3agBJISIB BiH, MOKe OYTH YCIIINTHOW0, AKINO BOHA CIIMPAETHCA Ha HAYKOBO O0I'PYHTOBAHY TEOPiio.

YcraHoBIIEHO, 110 3HaYHY poJib @. BekoH BiTBOIUB NOCBiAY I eKCIIEPUMEHTY, 30CEPe/sKYI0UM YBAry Ha I'DYHTOBHOMY
Bimbopi pakTiB. Takum unHoM, @. BekoH y Hayli 6auMB BeJUKY CHUIY 1 COIiabHY IiHHICTH MPOTPECUBHOTO PO3BUTKY
CYCIIiJIBCTBA.

VY pesynbTaTi HaAYKOBOTO JOCiIMKEHHS aBTOPOM CTATTI POSTIAMAETHCA aHaki3 TBopuocTi ®@. BekoHa B HayKOBUX
po3Bimkax Ta ioro ominka. @inocodcrki Teopernuni izei ®@. Bekona mpuBepTaIu YBAry 3aXiIHOEBPOMEHCHKUX YUEHUX
B. Buxoscekoro, T. Korapouncsxoro, M. Mensuisa, B. Paccena, JI. ®eiiepbaxa,, JI. Peiixrausepra, ®. Pimepa Ta iH.
JledKi acieKTH TBOPUOi CIAAIIMHY aHTJIIICEKOTO MUCJINTENA aHAJII3YBAJIN Y CBOIX IPAIAX IPeJCTABHUKY PaJAHCHKOL Ta
pociticekoi Hayku I'. Anekcauapos, B. Acmyce, A. [leboput, ®@. Korau-Bepumrreiin, O. Jlutsunosa, A. JlyHauapchbKuit,
10. Muxamnenxko, I. Hapcskuii, B. Cokomo, A. Cy660TiH Ta iH.

Ha xxanb, cepen BiTunsHAHUX HocaifHuKiB @. BeKoHy moTenep He IPUIiIEHO JOCTATHBO YBATH.

Katouosi criosa: cycminbeTBo, JI0AUHA, himocodisa, HayKa, MeTOM, METOLOJIOTiA, eKCIIePUMEHT, TOCBi, IpaKTHKA.

Koval I. M. FRANCIS BACON — AN EXCELLENT INNOVATOR AND PROPAGANDER OF SCIENCE

The article attempts to consider the philosophical-theoretical activity of F. Bacon aimed at revealing the role
and place of science and scientific knowledge in mastery of law by human and nature as an important factor of social
progress.

It has been established that F. Bacon was one of the first thinkers to understand the nature of the new era and the
importance of experimental scientific research for the socio-economic, political, legal, moral and cultural development
of society. He has creatively articulated the idea of science as a force capable of equipping a man with knowledge and as
an important factor in his self-improvement.

The article focuses on F. Bacon’s desire to actively pursue experimental research as a necessary condition for
broadening and deepening knowledge of the environment, Identification of the laws and patterns of development and
functioning of natural phenomena, without which it is impossible for human to gain power over nature. The thinker
was convinced that the mastery of nature and the exploitation of human beings could only be achieved through the
creation of new technologies and the constant improvement of scientific and technological inventions. The philosopher
points out the need for a close creative link between science and technology.

The paper argues that F. Bacon considered the development of a new method and methodology to be important
for new scientific research. The philosopher declares the experimental exploration of nature as the basis for the
development of scientific knowledge, and the logic behind this development should be the inductive generalization of
the results of the study.

©I. M. Kosaus, 2021



Bunyck 5, 2021 9

The article noted that F. Bacon was an active supporter of British colonialism, and in science he had a special role to
play in his ambitions to make Britain a strong world state.

The thinker was convinced that science could ensure not only economic development, but also the defensive capacity
of the State, in which military science and the art of war play an important role, the expansion of trade relations with
other countries, and the expansion of its territory and territory through the acquisition of new colonies.

The article states that F. Bacon emphasized the close dialectic relationship between theory and practice. Any
practice, he said, could be successful if it was based on a scientifically based theory.

It was found that the significant role of F. Bacon focused on experience and experimentation, focusing on careful
selection of facts. Thus, F. Bacon saw in science the great strength and social value of progressive development of
society.

As a result of scientific research, the author of the article considers the analysis of the creativity of F. Bacon in
scientific research and its evaluation. The philosophical-theoretical ideas of F. Bacon attracted the weight of Western
European scientists B. Bykhovsky, T. Kotarbinsky, M. Melvil, B. Russell, L. Feyerbach, L. Feikhtanwerg, F. Fischer
and others. Some aspects of the creative heritage of the English thinker were analyzed in their works by representatives
of Soviet and Russian science G. Alexandrov, V. Asmus, A. Deborin, F. Kogan-Bernstein, O. Litvinova, A. Lunacharsky,
Y. Mikhalenko, I. Narsky, V. Sokolov, A. Subbotin and others.

Unfortunately, among the domestic researchers of scientific F. Bacon has not yet been given sufficient attention.

Key words: society, human, philosophy, science, method, methodology, experiment, experience, practice.

@®. BekoH KMB i TBOPUB B eIOXY, Koau AHTIis
B €Bpomi Oysna B aBaHTrapji HAyKOBOT'O IIPOTPeECY.
Bona Bumarasa HayKOBHX BiJKPHUTTIB, 0CO0JIHBO
B PO3IOBCIOM:KEHHI HOBUX 3HAHb V IIPOMUCJIOBOCTI,
TOPTiBJIi, BiiCbKOBi cITpaBi i MOpeIIaBCTBI.

Anrnpificbki MucCIUTEII HEOJHOPA30BO 3aABJI-
JIN, IO BiH He 3apajfy CIaBU i muxaTocTi abo uepes
KOPHUCJINBI iHTEepecu 3aliMaeThCSI HAYKOIO, a «uepe3
ycebiuHi TOCTiIKeHHA g Mpardy IPUHECTH KOPUCTH
JII0AChKOMY poay» [1, c. 58].

3HaMeHUTHI aHTIicbEM (himocod II. FOM xapaxk-
repusdyBaB ®@. BekoHa AK JMOIUHY, KA «BUKJINKAJIA
BcesarajibHe 3aXOILJIEHHA BeJIMYYIO CBOTO TeHid... Bin
0yB BeIMKOI IPHUKPACOI0 CBOTO MOKOJIHHS i cBOel
Harmii» [2, c. 825].

Buueprnny xapaKTepHCTUKY CBOEMY 3eMJIAKY IaB
B. Paccen: «OcuoBa (inocodii @. Bekona mpaxTuuua,
1 maTy JIFOIWHI MOKJINBICTE OBOJIOJITH CHJIAMY IIPUPO-
IT¥ 38 TOTTOMOT'0I0 HAYKOBUX BiTKPUTTIiB» [3, . 434].

®. Bekon 6yB maTpioToM cBO€i 6aTHKiBIMHEM, i BiH
(K JepsKaBHUI Oigy i BUeHWi) Iparuys, mob Horo
KpaiHa YHHKHYJIA COIliaJbHUX PEBOJIOLiNA, PisHMX
coIliaJbHUX KaTakJaismiB. Buxin Bin 6auus, mo-mep-
1e, B eKOHOMIUHUX pedopMax, AKi Maau CTUMYJIIO-
BaTHd COIAJbHO-eKOHOMIUHE JKHUTTA CYCILILCTBA
CTBOPIOBATU YMOBHM ITIOA0 PO3BUTKY IIPOMMCIOBOCTL
# Topripui. Ilo-gpyre, B bOMY acIeKTi BiH BaXKJIUBY
POJIb BiTBOAYB PO3BUTKY HAYKH i TEeXHIKM AK T'0OJIOB-
HOMY 3ac00y YCYHEHHS BCiX COIiaJIbHUX CYIePeuHo-
cTell i mo30aBJaeHHS Bif ycixX coljiabHMX IpPoOJIeM
cyuacHoi fiomy Anrii [4, c. 120].

Becs cBiil TamaHT, eHeprito, BOJIO BiH CIIpAMYBaB
Ha peaisalliio Iux CKJIaTHUX 3aBIaHb.

«Momy posogmmoca, — mmcaB A. Jlymauap-
CBKMI, — OYTH IIiIJIECHUKOM Y HAWIiATimux JTrogei,
AK-0T Kopoab SIKiB i #ioro (aBopuTka Bekinrema.
VloMy [OBOZMIOCE KPYTHUTHCH Cepesi 0e3COBiCHHX
IPUABOPHUX, XUTPUX IOPUCTiB, OyBAIUX IapJaMeH-
TapiB y cBiTi HeOe3meuHOMY, ¥ CBiTi O€3TPUHITUIIHO-
MY, y cBiTi migcTepirambrOMY>» [5, ¢. 253].

Amnanisyioun mpobieMy HAYKOBHX JOCTiKeHb,
OCHOBOI0O CBOro (himococbke  OOTPYHTYBaHHA

@®. Bekon mporosocuB Tpiagy «Bor — mpupoma —
goguHa». Tomy OeKoHiBchbKa (isocodia momgiis-
€ThCA Ha BUEHHS Ipo Bora («mpupopHa TeoJorisay),
BUeHHSA IPo mpupoxy («dinocodia mpupoan») i BueH-
HS TIPO JTIOUHY.

IlenTpanbHe Miciie B HayKOBii TBopuocTi Bekona
nocigae «pisocodis mpupoau», IKa MOFLIAECTLCA HA
TEOPeTUUHy i mpakTuuHy. TeopeTWuHa HOTiNIAETH-
cq Ha (isuky Ta Meradisukry. Jlo TeopeTHUUHOI MUC-
JINTEJIb 3apaxoBye (hiswKy, sSKa € OCHOBOIO MeXaHi-
Ku. BekoH, ak 3asgHauae M. MenbBuIb, «TeHiaJIbHO
CIpUiiMaB 3arajJbHUR IyX i CIPAMOBaHICTH HOBOI
HayKu» [6, c. 14].

Hayxy mpo sroguny ¢isocod yBaskas JUIIIE YaCTH-
HOI0 HayKHU Ipo mpuponay. Bin mominar ii Ha HaAyKy
PO OKpeMoro iHpuBiga, abo amTpomoJoriio, i Hay-
Ky IIPO CYCILILCTBO, 400 rpoMagaHCBKY (imocodiro.
AHTpOIOJIOTisA, HA IYMKY MUCJIHUTENI, HOAiIACThCS
Ha HaYKY IIPO TiJI0 i HAYKY IPO AYIIY JIOAMHH.

Hayka mpo ayiry MicTUTh HayKy PO iHTeIeKT, 00
JIOTIKY, ¥ HayKy IIpo BoJO, abo eTuky. I1i momosxen-
Ha Bekon 6anckyue i rauboxo Gopmystroe B podboTax
«IIpo MmyapicTs cTapomaBHix», «IlocBix, abo HacTaHo-
BY MOpPaJIbHUX 1 moaitmunux», «HoBa ATmanTumas
Ta iHIIKUX TBOPAaX.

Cruip sayBaskuTH, 1[0 y cBoix TBopax ®. Bekon
3apeKOMeHyBaB cebe AK OMMCKYUHii 3HABEIh aHTH-
uHoi icropii, midosmorii i mireparypu. Moro TBOp:
HacuueHi OaraTbMa IIOCWJIAHHAMH Ha T'PEIbKUX
i puMcbKuX (ismocodiB, TMCbMEHHUKIB, iCTOPUKIB Ta
Jep:KaBHUX i BilicbKoBUX AifuiB. Cepeq HUX € TBOPU
Apucrorens, Jlemoxpura, [lemochena, JIykpemis,
ITiparopa, Ilnarona, Ilnyrapxa, Ilumepona Ta 6ara-
ThOX iHmMUX. SICKpaBUM HiATBEPI:KEHHAM IIHOMY
€ tioro TBip «IIpo mMynpicTh crapojaBHiX» Ta iHIIL
[7,c.534].

¥ tBOpax Bekona, ak zasuauae A Cyborin, «mpo-
CTEXKYEThCA HOTO CTaBJIEHHA A0 TPhOX chep Horo
imelHOI CIAAIMHY, IK-0T aHTHYHA (Pimocodisa, mido-
JIoTid i XxpucTUAHCTBO» [8, c. 93].

Ha cBiTormsag ®@. Bekona 3HaUHO BILIMBAJIO XPHC-
TUAHCTBO. BiH HEOZHOPA30BO IiJKPECJIOBAB CBOIO
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OpUXUJIbHICTh i TOBAry A0 XPUCTUAHCHKOI peJirii
imepkBu[7, c. 539].

Ilnsa Tux, XT0 mepeOyBae B JIOHI IePKBU, AK MIHCAB
®. BekoH, IJI0J0M €IHOCTI € CBiT, II[0 X0Ba€ B co0i
yncJaeHHi 6;1ara, 00 UM 3MiI[HIOE Bipy, CIIOHYKAaE 10
MUJIOCEP s, 3i CBITY IIePKOBHOTO IIEPETBOPIOETHCA HA
CBiT TyXOBHUI, MOKipHiCTS i 61arouects [9, c. 358].

HiiicHo, moBepxHeBa (isocodida, AK 3aABIAE MUC-
JUTeNb, «CXWIAE PO3YyM JIOAWHU A0 6e300:KHOCTI,
rubuay K (imocodii moBepTanTh PO3YM JOZEH 10
peutirii» [9, c. 386].

AHTICEKMT MUCIUTED Y IEHTP CBOIX (isocod-
CBKUX JOCJiJKeHb CTABUB HAYKY, aKIIeHTYIOUN yBa-
I'y Ha ii mepiioueproBoMy 3HaUeHHi B 2KUTTI JIIOZCTBA.
«Bin saifimaBca Haykow, — muiie A. CyboriH, — AK
JIOpA-KaHIJIep, po3pobiatoum ii saranbHy CcTpaTte-
rito, BUBHAIOUM ii reHepajbHiI MapIIpyTH, ii mpocy-
BaHHA i mpuHIUNM opraHisamii B cycmiiscTsi. Inea
Beaukoi BimOymoBu Hayk (Instaurationis Magnae
Scientiarum) mpormsyBama Bci #oro (imocodebki
TBOpH 3 6araTO3HAUYHICTIO, IPOHUKJIMBICTIO i €HTY3i-
a3MOM HOBOABJIEHOTO ITpopoka» [10, c. 98].

@®. BexoH OYB yIIeBHEHUH Y TOMY, IT10 CEHC HAYKH —
3MiHUTH 00JUYYA CBiTY, CTATH OCHOBOIO BifiChKOBOL
MOTYTHOCTi 1 coImiaapHOTO mporpecy. B oBosopinHL
JIOACHKMMY CUJIAMM TIPUPOAM BiH Oaums rapanTii ii
cBobomu [11, c. 100]. Vci inmi momiTuusi, comianb-
HO-TIPaBOBi, eKOHOMiuHi mpoOseMu BiH POBTIALAB
AK BUBiHI, AKi Mamy OyTH MiATOPATKOBAHUMHU IIPO-
OmeMmi gocarHenus sHanug. He € BUIagKoBUM Te, 1110
yAI00IeHN IeBi3 MUCINTEA — « SHAHHA — CHUJIa» .

Omimioloun TOrOYACHI HAYKOBI [JOCATHEHH,
@®. BeKoH 0BOJIi CKEITHYHO CTABUBCI 0 HUX: «II0
CHLOTOHI TBOPUTLCS B HAYIIi, TO IIe JHUIlle JedKi 00ep-
TaHHd, BiuHa po3ry0saeHicTh i pyx Kosom» [1, c. 58].

Mucaurenb cTaBuUTb Iiepel co00I0 3aBJAHHS
«EHIIWKJIONEJUYHO OTJIAHYTU yci JIIOACHKI 3HAHH-
HA ¥ OKPECIUTH HANPAMHU, B AKUX PO3BUBATHMETH-
ca Hayka» [12, c. 135]. LIi ra inmii inei Bin BuKIaB
y cBoemy TBoOpi «IIpo rigHicTe Ta TpPUMHOMKEHHA
HAYK».

¥Yci rymMKu Ta BeJimuesHa TBOpUYA eHEPTid MUCIU-
TeA OyJam cIpAMOBaHI Ha PO3PO0JEHHA HAYKOBUX
MEeTOZiB AOCTiIKeHHA. [cTMHHI 3HAHHS, AK IIOCTiH-
HO HarosomyBaB @. Bekon, MO:KHA 3700yTH JIHUIIIeE
3a YMOB AaKTHBHOTO BHUKODPHCTAHHA IIPAaBUJIBLHOTO
MeTony i inmocodebKkoi MeTomo 0TI TisHAHHA HABKO-
JUIIHBOTO CBITYy. «Y4eHOro, AKUN AOTPUMYETHCA
TAKOT0 METOAY, MOKHA TOPiBHATH 3 O/K0JI0I0, KA
36mpae 3 KBiTiB COJIOAKI COKHM i mepepobise ix Ha
men» [13, c. 126-127].

®dimocod) HEOJHOPA3OBO 3aABJIAB, III0 METOJ — IIe
CBiTMJIBHUK, 0€3 SKOTO0 IO ITYKaTH iCTUHY .

PosmipkoByroum Haj cyTHiCTIO MeTony, @. Bexon
3aABJAB, 1[0 IrHOPYBAaHHA IPABUJIBHOTO METOIY
B HAYKOBUX JOCHIMKEHHAX — IIe TOH «IIiJBOTHUI
KaMiHb, 3iMITOBXYHYHCH i3 AKMM Kopabui HayKu
3aszHaBaJM 3arubdeti» [14, c. 386].

dimocod yneBHeHUH, 1110 HAKOIIBIT e)eKTUBHUM
METOZOM € IHIYKIifd, aKTWBHE 3aCTOCYBaHHSA AKOI,
AK IIPABUJIO, IPUSBOAUTD JI0 IPaBUJIbHUX BUCHOBKIB.
3am1a noCATHEHHA IO3UTHBHOTO Pe3yJbTaTy B HAY-
KOBUX JOCHI[JKEHHAX CJiL copMyJaroBaTA UiTKUM
IUIAH i3 IOJANBIINMA eKCIePUMEHTAILHUMHE JOCJi-
IKEeHHAMH a00 K BiJl HUX MePeNTH «J0 TeOPeTUUHUX
aKcioM, AKi OKPecJ0Th NIJIAX N0 HOBUX €KCIIepH-
MeHTiB» [15, c. 259].

3HauHy VyBary B HAYKOBUX [OCHTi[KeHHAX
®. Bexon nmpuainas nocsigy. Hayka, 4k Harosorrnye
(dinocod, Mmae cniupaTuCh Ha «MillHi OCHOBU pi3HOMA-
HiTHOTO i 0OPe 3BaKeHOTO MOCBiAy» [1, c. 59]. «Haii-
KpamuM gocBigmom, — 3aaBiasge P. BekoH, — € Toi,
AKUN KOPEHUTHCA B eKCIepuMenTi» [16, c. 34].

MucanTenas yKasyBaB Ha Te, 110 AJI BCeOiUHOTO
aHaJidy IpeaMeTiB i SABUIN HABKOJWIIHBOT'O CBiTY
HeoOXiHO 30cepe Ty yBar'y Ha IPUCKITIINBOMY Bijl-
Oopi minaUX (akTiB. PaxTH, IK TOBOPUB BiH, € MOBi-
TPAM HAYKH.

«Hayxa, — roBoputb @. BeKoH, — yZIOCKOHAJIIOE ITPK-
poxy, ajie caMa BIOCKOHATIOETHCS JOCBimoM» [9, c. 464].

Ile mososkeHHA MUCIUTENb Po3BUBaEe B «HoBbiit
Arnantumis. 3aBAAKM HAYIL i JOCBiIYy MeIIKaHIIi
YTOIMIIYHOT'O OCTPOBA-AEPKABU JOCATJIN BeJIUMUESHUX
ycmixiB. «3a IOMOMOro0 HayKM MU PoOMMO mesdki
BUIY TBapUH OiJIBITUMY, — 3aABJIAE OMUH 3 YUCHUX, —
Hi’K 3aKJageHo npupoxoo» [17, c. 512]. Takux mpu-
KJIagiB 0araTo y BCix ranyssx JIOAChbKOI JifIbHOCTI.

AHTTiICEKMIE MUCIWUTENb i3 METOH HaWOiNBII
e(heKTUBHOTO AOCTiIKEeHHA 3aKOHIB IIPUPOAM CTa-
BUTH Iepef co00i0 3aBAAHHS OUUITIEHHA JIOJCHKOTO
inTemexTy Bim mpumap, 3a6000HIB i MOMMJIOK, AKi
CTalTh Ha 3aBajli HayKoBoro misHaHHA. P. Bekon
3aABJISIE, IO JIOJACBKUNA PO3YM CJIiI 3BiILHUTH BiJ
imosiB, AKi IepecaifyIOTh JIOJUHY, CTBOPIOIOYY B Hill
xuOHi ifmei i yaBJIeHHS, YUM CIOTBOPIOIOTEH iCTHHHE
obsmuuys mpupoxu. Imonu — me imosii (poxy, meuepu,
PUHKY, TeaTpy). ¥ KOXKHOMY BUIAIKY ifoim mepe-
IKO/AKAI0Th e()eKTUBHOMY IIi3HAHHIO.

OuuieHHa Bif ycix ifjoniB — 06’€KTUBHE CIPHIi-
HATTA, AK 3a3Hauae B. [[eHMCeHKO, 1[0 CTAHOBUTH
yuctuii gocBix (3a @. Bekornom). Bin crae mepegymo-
BOI0 icTmHHOTO 3HaHHA [18, c. 122].

@. BeKkoH y CBOIX TeOpETUYHUX IIPAIlAX 3HAUHY YBa-
ry npujinge npakTtuili. HaykoBi BiZKpUTTA MOXYTH
TIPU3BECTH [0 IIIHHUX MPAaKTUYHUX pe3yabTariB. Tomy
0yab-saKa IpaKTUKa MOXKe Oy TH YCIIIIIHO0, SKITI0 BOHA
CIMPAEThCI HAYKOBO 00T PYHTOBAHY TEOpiio.

I'muboko anamisytoun Bei momepenHi dimocodenki
Teopii, aHTIIHACLKUN MUCIUTENb 0CO0JIMBO HETATHB-
HO CTaBUBCS [0 CEPEIHLOBIUHOI CXOJIACTUKH.

CxomacTuuHi MeTomM HaBUAHHA, SKi icHyBaam
mig yac HaBuaHHA @. Bexonom B KemOpumki, BKpai
HeraTUBHO BILIMHYJM Ha MOT0 iHTEpecH i CBiTOTJIAL
1 BUKJIMKAJIY B AYIIi OTUAY 1 BOPOMKICTh /10 CX0JIaCTHY-
HOI ccTeMu ocBiTH. MucauTe s HEOLHOPA3OBO 3aB-
JISIB, IO CXOJIACTUKA 3TaTHA 10 Oe3ILTiIHUX BUTOHYE-
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HUX TUCIIYTiB, aJie He € IPUIATHOI 11 e(DeKTUBHOTO
BCeOIUHOTO JOCTiMKeHHA npuponu i sroguau. Pimo-
co( saABifAE, MO MOHATIAHUN amapaT CXOJACTHUKU
€ HaI3BUUANHO XUOHUM, TOMY 34 HOTO JOITOMOT'0I0 He
MOJKHA JIOCATTH IIOBUTHUBHUX PE3YJIbTATIB.

@®. BekoH cmpaBeIINBO KPUTHUKYE CXOJACTIB 3a
Te, II[0 BOHM HEe BOJIOJiIOTh 3HAHHAMH i MeTogaMu
HAYKOBUX JIOCJiI)KeHb, BiH IIOPiBHAB iX i3 MaBYKOM,
AKU IJIeTe MaByTUHY, aje g TKaHWHA € «abcorroT-
HO HeImoTpibHoM0 i 6eskopucHoo0. BoHa moBHicTIO mif-
pHUBaIOTh TBEPAUHIO HayKu» [14, ¢. 107-108].

I axmo 6 cxomactu, gk 3ayBaxye @. Bekon «0ib-
IIle YUTAJNY U BUBYAIU IIPUPOAY, BOHU, 0€3YMOBHO,
cTayu 0 BeIMKWMY BUSHUMY i 3HAUHO CIIPUAIY 6 PO3-
BUTKY BCix HayK» [14, c. 108].

Bexon, ak sasuauae B. CokoloB, € fCKpaBUM
IPOTUBHUKOM CXOJACTHMYHOTO BUEHHSA, SKUil He OYyB
3IATHUM 0 «e(DeKTUBHOTO i BCeOiUHOro JOCTimKeHHA
mpuponu i moguuu» [19, c. 86]. XapakTepHo 03HA-
KOIO CX0JIaCTUKH, AK nucaB b. Paccei, Oysa «6aiiny-
JKicTh 10 (DaKTiB i HAYKM, HAAMipHE 30cepeKeHHsI Ha
CJIOBECHUX BiIMiHHOCTSX i TOHKOIIAX» [3, c. 370].

Ouintoroun poab i micue ®. Bekona B 60poTh6i
3i cxomacTukowo, B. AcMyc crpaBeganBO BKas3ye Ha
Te, IO BiH CTOAB HACTiILKY BUIIE CBOTO OTOUEHH,
0aunB HACTIMBKHU JAJi 32 KOPOTKO30PUX CXOJACTH-
KiB, 1110 #10T0 TOHATTA IIPO HAYKY ¥ opraxisamii Hay-
KOBOI IIpalli B JOCKOHAJOMY CYCIiJIbCTBI MPUAHAIN
(hopmy yromii. Takoro yromieto i BUSBUBCA 3HAMEHU-
tuii TBip ®@. Bexona «Hosa Arnantuzga» [20, c. 361].

Takum uuHOM, Y cBOilt TBOpUocTi ®. Bekon mpu-
3MBAB HAYKOBI[iB POBIIMPATH T'OPU3OHTH Mi3HAHHA
IpUPOAY i cMiIMBO MpobuBaTUCh y Oe3KiHeuHi mpo-
CTOPU HAYKH, IIT0 € TAPAHTOM YCIIiXy B IPOIPECUBHO-
MY PO3BUTKY JIIOJCTBA.

BucunoBok. B icropito mayku ®. Bekon yBiiinos
AK CMiauBUi i aKTUBHUI HOBATOp, AKWH y GOPOTH-
0i 31 CX0JaCTHKOIO, JOTMATHU3MOM, CO(DiCTHKOIO
OJHUM i3 Iepiux chopMyJIIOBaB ifer i (hisocopcrrm
o0I'pyHTYBaB HeoOXigHiCTh eKCIepHMEHTAJIbLHUX
JTOCTi:KeHb IPUPOIY AK BAKJIWBOTO YMHHUKA HAy-
KOBO-TeXHiUHOI'0 IIPOTPECY.

Haymni ¢inocod BinBoamB BaskIMBY posib (PyHZA-
MeHTaJbHi# 0a3i, 3a JOIOMOI00 AKOI JI0JMHA 34aTHA
JOCATTHU BJIaau HAJ IIPUPOAOIO, MiAKOPUTH ii ¥ CBOIX
imTepecax, aje Iie BaKJIUBe i CKJIa He 3aBJaHHI BOHA
MOXKe BHUKOHATH TiJIbKM 34 YMOB CTBOPEHHS HOBOL
TeXHIKM 1 IDOCTIHHOTO BIOCKOHAJIEHHS TeXHIUHMX
BUHAXOMiB. Ba:KIMBOIO YMOBOI HAYKOBUX JOCSAT-
HEHb MUCJIUTENb YBA)KaB PO3P00JIeHHI HOBOTO METO-
Iy DoCTimKeHHsA Ta MeTomojorii. OcCHOBOIO PO3BUTKY
HayKOBUX 3HaHbL . BeKoH yBaKaB eKCIIepUMEHTAb-
He JOCTiI:KeHHS IPUPOIH, a JOTiKO0I0, 1[0 3a0e3meuye
el PO3BUTOK, Ma€ OyTH iHAYKTHUBHE y3arajlbHEeHHS
eKCIIepUMEeHTAJbHUX JaHWX.

Taxkum unaoMm, @. BekoHn y Hayui 6auuB BeIUKY
CHJIy i coIliaJibHY I[iHHICTb IPOI'PECHBHOTO PO3BUT-
Ky cycmiaberBa. Voro igei it y Ham yac HaguxaioTh

HAYKOBIIiB Ha aKTUBHUU IOIIYK IOA0 POSIIUPEHHS
i morsimbJIeHHA 3HAHD Y BCiX cdhepax HAYKOBUX JOCJTi-
mxens. Coim sasHauuTH, IO ifel He BTPATUIN CBOEL
COIliaJIbHOI I[IHHOCTi, BOHM € HAA3BUUANHO aKTyasb-
HHUMH i B HaIll yac.
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TEOPETHRO-ITPABOBI ACIIEKTH BE3CTOPOHHOCTI CY A I K IIPUHIUITY CY TOYHHCTBA

Y cTarTi po3TIAHYTO MUTAHHSA, AKi CTOCYIOTHCSA TEOPETUKO-IPABOBOTO BUSHAUEHHS IPUHINIY 0€3CTOPOHHOCTI CYARL
B P03pisi mpaBoBOi HAYKH, Ta 0XaPaKTePU30BAHO CIIiBBiJHOIIEHHS I[LOT0 IPUHINIY 3 iHITUMU KOHIEITYaJIbHUMHU 3aca-
JlaMu 3ifiCHEHHA CYJOYNHCTBA 3 YPaXyBaHHAM TEMIIOPAJIbHUX 3MiH CyuyacHOI IPaKTUKY IPABO3aCTOCYBAHHA B IEMOKDa-
TUYHIH Ta IPaBOBii AeprKaBi.

HopmaTuBHe 3aKkpilieHHs Ha HAI[iOHAILHOMY Ta MidKHAPOAHOMY PiBHI IPUHIUIY 0e3CTOPOHHOCTI CYAi € pe3yIbTa-
TOM JIeMOKpaTHU3aIlii IPaBOBOT0 PETYJII0BAHHS CYCIIIJIBHUX BiTHOCHH, ITI0 CIIPUSAE ITi IBUIIIEHHIO PiBHSA JOBipH CyCIiIbCTBA
JI0 CyIy AK iHCTUTYIIii Ta € OfHUM i3 3ac06iB IOZOTaHHSI HETATUBHUX TeH/EHIiH, AKi BUHUKAIOTE ¥ CYCIiNbHIN ¢BimoMO-
CTi, 3BasKAIOUM HA HAABHICTh TAKMX YNHHUKIB, K KOPYMIIOBAHICTh, IOJiTH30BAHICTL OPraHiB Jep:KaBHOI BJIaH TOIIIO.

Kpim Toro, mpoananizoBaHO yMOBY HOPMATHBHOI perjiaMeHTallil mpaBa Ha HesaJe:KHWi i HeymepeKeHuii cy y KOH-
TeKCTi 3a0e3meueHHsA peatisalii mpaBa Ha CIpaBeAJUBUI CyLOBUH po3Tisai. [[oBefeHO, 110 MPUHITUAT 0E3CTOPOHHOCTL
CyIy He TiIbKM Mae BaroMe sHaUeHHS A 3abesmeueHHd (PYHKIIOHYBaHHSA CYLOBOI cucTeMM YKpaiHHM, a i € CYTTEBOIO
IIPaBOBOI0 PYHAAIIEIO IS CYCIIBLCTBA 1 IepKABY 3araIoM, OCKiIIbKY € HeBiJl’eMHUM eJIeMeHTOM rapaHTOBAHOCTI peaJli-
3a1ii mpas i cBOOOZ JTIOAWHY i TPOMAAHNHA Ta «JIaKMYCOBUM IIANipIEM», IO XapaKTePU3ye PiBeHb POSBUTKY AEP:KABI
3arajoM. ¥ IpaBOBiii Iep:KaBi el IPUHIIUII € OCHOBOIIOJIOMKHIM Y CUCTEMI IOPUCIUKIIIHOTO 3aXUCTY IIPaB 0co0u, amKe
HanO6ib1I e(h)eKTUBHOIO HOTO (hOPMOIO € caMe CYJOBUH 3aXUCT MOPYIIEHNX, HEBUSHAHNUX YU OCIIOPEHUX IIPAB.

Busnauewo, 1o JOCTiIKeHHS MPUHIIATY 6E3CTOPOHHOCTI CYAAl € TEOPETHYHO i TPAKTMYHO 3HAUYIIIUM, OCKITBKH
HA ILOMY eTalli CyCHiJIbHO-IIPABOBOI'0 PO3BUTKY HOT0 OCHOBHI MapaMeTpu i KpuTepil He TiMbKHU chopMOBaHi HA 3aKOHO-
JAaBUOMY PiBHi, a I HeBig’ €MHO II0B’A3aHi 3 pe3yJbTaTaMy IPOIecyaIbHOI AiAABHOCTI Takol incTuryIii, Ax €Bpomeii-
CBKUI CY[ i3 IIpaB JIIOJUHU.

Karouosi cosa: 6e3cTOPOHHICTD CYAIL, IPUHIAII, CYAOUYUHCTBO, IIPABOCY LA,

Kozachenko Yu. A., Kalian. 0. S. THEORETICAL AND LEGAL ASPECTS OF JUDGE’S IMPARTIALITY
AS A PRINCIPLE OF PROCEEDINGS

The article considers issues related to the theoretical and legal definition of the principle of impartiality of a judge
in terms of legal science, and describes the relationship of this principle with other conceptual principles of justice,
taking into account the temporal changes of modern law enforcement practice in a democratic and legal state.

The normative consolidation at the national and international level of the principle of impartiality of a judge is
the result of democratization of legal regulation of public relations, which increases public confidence in the court
as an institution and is one of the means to overcome negative trends in the public consciousness due to corruption,
politicization of public authorities, etc.

In addition, the conditions of normative regulation of the right to an independent and impartial court in the context
of ensuring the exercise of the right to a fair trial are analyzed. It is proved that the principle of impartiality of the court
is important not only for ensuring the functioning of the judicial system of Ukraine, it is an essential legal foundation
for society and the state as a whole, as it is an integral element of guaranteeing human and civil rights and freedoms
characterizes the level of development of the state as a whole. In a state governed by the rule of law, this principle is
fundamental in the system of jurisdictional protection of individual rights, because its most effective form is judicial
protection of violated, unrecognized or disputed rights.

It is determined that the study of the principle of impartiality of a judge is theoretically and practically
significant, because at this stage of social and legal development its main parameters and criteria are not only
formed at the legislative level, but also inextricably linked with the results of such institution as the European
Court. on human rights.

Key words: impartiality of a judge, principle, proceedings, justice.

ITocranoBka mpoOmemu. BimmpaBieHHA mIpaBo- HOPM MAaTepiaJbHOTO IpaBa 3 HEYXUJILHUM JOTPH-
CYAIA € BUKJIIOUHOIO i HeBiUy:KyBaHOIO IpeporaTu- MaHHAM 3acaf CyAOUuHCTBA. IIpaBocyAnsd € He Tilb-
BOIO CYZOBOI TLIKM BIagM, 3aBAAHHSI AKOI CIPIMOBA- KU TapaHTi€l0 NPUHIAIY BEPXOBEHCTBA IIpaBa Ta
Hi Ha CIpaBe[IuBUil, 0e3CTOPOHHIN Ta cBocUacHMI  3a0esleueHHS IPaB i CBOOOM JIOAWHN, a i BAKINBOIO
PO3IJIAL i BUpiIeHHS CIpPaBY CYJOM BiJTIOBiHO 10  IepegyMOBOI0 PO30YAOBH AeMOKPATHUHOI, COIiaIh-

© 10. A. Kozauerko, O. C. Kanpan, 2021
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HOi, TPaBOBOI eP:KaBH, alKe ¥ OyIb-AKil feMOKpa-
TUYHIH JepsKaBi cya BUBHAETHCA T'OJIOBHAM IIPaBO3a-
XUCHUM Cy0’ €KTOM.

I3 MOMeHTy mpOTOJIOINEHHA He3aJeKHOCTI Ta
MOYaTKy [JeMOKPATUYHUX II€ePEeTBOPeHh B YKpai-
Hi IiANBbHICTD CYyZ0BOI CHCTEMM, 30KpeMa AacIeKTiB
e()eKTUBHOCTI Ta AKOCTi CYZOBOTO POBIJIANY CIIPaB,
mepe0yBae B IIEHTPi yBarm Iep:KaBHUX i MOJiTHY-
HUX Ais4iB, IOPUCTIB i COIi0JIOTiB, I'POMAaACHKOCTI.
HeBix’eMHUM CKIATHUKOM IIOHATTA «IIPAaBOCYAI»
€ 0e3CTOPOHHICTD CYAY AK OfHA 3 6a30BUX 3acaj Opra-
Hisallii cymoBoi Biagu Ta 3al0pyKa CIIPaBeAJMBOTO
CYZOBOTO 3aXMCTy IIpaB, CBOOOX Ta iHTepeciB KO-
Horo. OmHAK pesyabTaTH MAOCHiMKEeHHS, IpOoBele-
HOTO YKpPAlHCBKUM IIEHTPOM €KOHOMIYHMX i TmoJi-
TUYHUX HocaimkeHb imeni 0. PasymkoBa B OepesHi
2019 pory, cBiguars, 110 42,8% pecroHmeHTiB «30B-
ciM He IOBipAIOTH CYAOBiH cucTeMi YKpaiHu» i TinpKU
1,8% ommranux «moBHicTIO HoBipsAtoTH» [1]. Ile BKa-
3y€e Ha aKTyaJIbHICTh AOCHIAKEeHHA 3MICTY IPUHIIUIY
HeyIIepeIKeHoCTi CyAmi I yac posTisagy CIpaBwH,
BU3HAUEHHA 0COOJIMBOCTEH HOT0 TIIyMayeHHA B MiK-
HapOJHMUX CTaHJAapTaxX Ta HaI[iOHAJbHOMY 3aKOHO-
JaBcTBi YKpainu I aHajisy HOpUIWYHUX TapaHTii
ftoro 3abe3meueHHs.

Ouinka cranmy Jireparypu. 3MicT UpUWHIH-
IiB CYJOYMHCTBA PO3KPWBAJM B IpaldAX IIPOBigHL
Bueni: B.B. Asep’snos, B.II. Basos, T.B. Bapdo-
nomees, C.B. Kisanos, B.B. Komapos, P.O. Kyii6iza,
B.K. Matsifiuyk, O.M. ITacenwox, B.I'. Ilepemeioxk,
B.®. IToropinko, C.II. Ilorpe6uax, .M. IIputuka,
II.M. Pabunosuu, A.O. CeniBanos, B.C. Credanux,
B.E. Teninko, F0.M. Togura, M.B. II8ik, }0.C. Illem-
YyIIeHKOo Ta iH. MeTor0 cTaTTi € TeOpEeTHKO-IIPaBOBE
JOCTiIKeHH 3MiCTy IPUHIINIY 0€3CTOPOHHOCTI Cy/I-
Ji Ta IOPUIUYHNX TapaHTii fioro 3abe3meueHHs 3Til-
HO 3 ITOJIOKeHHAMY MiKHAPOAHUX CTAHJAPTIB i HAIIi-
OHAJLHOTO 3aKOHOAABCTBA Y KPaiHU.

Buraan ocHoBHOTO MaTepiamxy. MixxHapoaHi cTan-
Japtu y cdepi mpaBocyad BiIOMBAIOTh TO3UTUBHUI
JOCBil (DYHKIIIOHYBaHHA CYAOBOI TiJIKM BJamy pPO3-
BUHYTUX JE€MOKDATUUHUX AEPIKAB Ta PO3TIANAIOTH
IPUHIUI HeyIepeAKeHOCTi CYAiB IMmiJ yac posTJid-
Iy CIpaBu AK 000B’A3KOBY IIepeIyMOBY BePXOBEH-
CTBa IIPaBa, HEBIM €MHMH CKJIATHUK HE3aJe:KHOCTL
IIpaBoOCY/ A Ta OCHOBOIIOJIOKHY TapaHTiio clipaBej-
auBoro cyny. 3riguo 3 myaktroM 10 BucuoBry Kon-
CYJbTaTHBHOI panu eBpomneiicbKux cyamiB Ne 1 (2001)
«HEe3aJIe}KHICTh CYAIiB € IPEPOraTUBOI0 UM IIPUBiJIe-
€M He JJII 3aXMCTY BJIACHUX iHTepeciB, a B iHTepecax
BEPXOBEHCTBA IIpaBa Ta TUX, XTO ITYKAE Ta OUiKYe
mpaBocyanas [2].

IIpunIUn HeyIIEPeJ3KEHOCTI CYA i i yac posTJid-
Iy CIIpaBU BiITBOpeHUH y HUBI[I Mi*KHAPOAHO-TIPABO-
BUX aKTiB, AK-0T: Pesoutomisa 'enepanpuoi Acambirei
OOH «OcHOBHI TPWHIUIN HE3AJIEKHOCTI CYZOBUX
oprauiB» (1985 p.), Pexomengamia Ne (94) 12 Kowmi-
rery MinictpiBs Pagu €ponu «HesamexuicTs, mie-

BicTh Ta posb cymamiB», €Bpomeiicbka Xaprisa mpo
craryc cyaais (1998 p.), BucaoBok KoncynapraTuBHOI
pazu eBpomeiicbKkux cyaniB Ne 1 (2001) mpo cramzap-
TH He3aJIeKHOCTI CYZOBUX OPraHiB Ta HE3MiHHICTH
CyAniB, BUCHOBKHU €BpormeiicbKoi Komicii «3a memo-
Kparito uepes mpaBo» (Benemiancbkoi Komicii) Torro.

BescTopoHHICTL cyAy O3HAYA€ BifICYyTHICTH yIie-
pemxeHocti Ta cy0’ektuBismy. Bummora cymoBoi
HEYIepeIKeHOCTI € PO3BUTKOM OCHOBOIIOJIOKHOT'O
mpuHIHUNy, chopMyaboBaHoro me B uyacu Crapo-
naBaporo Pumy: nemo esse debet judex in propria
causa — «HIXTO He MOXKe OyTW CyAIe0 y BJIAcHii
cmopasi» [3, c. 183]. KoncynbraTuBHa pajsa €Bpomeii-
ceKuX cyaniB y Bucuory Ne 1 (2001) marosormye,
110 «3HAYYIIICTh I[bOI'0 IIPUHITUITY BUXOAUTE 38 MEXKi
OKpeMoi cymoBoi cpaBu Ta ii cropin. Cynosi#t Biaagi
TOBMHHI JIOBipATH He JIMIIle CTOPOHU OKPeMOi cIpa-
BH, a ¥ CYCILILCTBO 3arajoM. TakuM UYWMHOM, CYIIs
He IIPOCTO Mae OyTH BiTbHUM BiJ Oy Ib-AKUX 3B’ A3KiB,
CHUMIIATi#, a ¥ IOBMHEH YBaKaTHCA BiIBHUM Bif yIre-
PelsKeHOCTI 3 TOYKK 30PY PO3CYJJIUBOIO CIIOCTEDi-
raua. B iHmomy pasi foBipy A0 cy[0BOI BIafu MOXKe
OyTu migipBano» (myukT 12) [2].

Ha misxkHapogHOoMy piBHI IIpaBo Ha POBTJIAL CIIpa-
BU HEyIepemKeHUM CYyJOM TapaHTyeThcsa €Bpommei-
CbKOI0 KOHBEHIII€I0 3 TpaB JioAuuu (patudikoBana
3akonoM Ykpainu BepxoBuoi Pagm Vxkpainum Bif
17 munaa 1997 poxy Ne 475/97-BP), crarra 6 axoi
mepenbavae, Imo «KOKeH Ma€e IPaBo Ha CIIPaBeIJINBUH
i mybrivHME PO3IAL HOT0 CIIPABU BIIPOIOBIK PO3YM-
HOTO CTPOKY He3aJe:KHUM i 0e3CTOPOHHIM CymOM,
YCTAHOBJIEHUM 3aKOHOM, KW BUPIIINTH CIIip IIOZ0
#oro mpaB Ta 000B’A3KiB I[MBiILHOTO XapakTepy ado
BCTAHOBUTHL O0I'PYHTOBAHICTb OYIb-AKOTO BUCYHYTO-
T'0 TPOTH HHOT'O KPUMiHAJIBHOTO O0BUHYBaUeHHA» [4].

€BpomeiicbKuil cyn i3 mpaB JoguHEA (mai —
€CILJI) zabesmeuye cucTeMaTHUHUH MigXi/ 10 BU3HA-
YeHHA 3MiCTy NPUHIUINY HeyIepeKeHOCTi cyami
il 4ac Po3IJIALY CIPaBU Ta PO3KPHUBAE MOT0 BaK-
JIVBi acIeKTH Yy CBOIX ITPaBO3aCTOCOBHUX pPillleHHAX,
K1 € IpKepesoM IPaBoBOi cucTeMu Y Kpainu (3TimHO
3 MOJMO:KeHHAMY 3aKkoHy YKpainu «IIpo BUKOHAHHSA
pileHs Ta 3acTOCYBaHHA IPAKTUKU CBPOIEHCHKO-
ro cyny 3 mpaB Jiopunm») [5]. €CILJI BuOKpeMIIoe
00’exTuBHUM i cy0’eKTUBHUI Kputepii ominku 6es-
croporHocTi («Kyprianou v. Cyprus», myaxr 118 [6];
«Piersack v. Belgium», myakTt 30 [7]; «De Cubber v.
Belgium», myuxTu 25, 26 [8]).

Cy0’ekTHBHA HeyIepeIKeHiCTb Mae 0coOUCTHi
XapaxTep, MoB’A3aHa 3 0c000I0 CyAmi, 3 oro 0cobu-
CTUMU TTePEKOHAHHAMU, 3YMOBIIOETHCA OBEAIHKOIO
CYIZi B KOXKHOMY KOHKPETHOMY BUIIaAKY Ta HE00Xij-
HiCTIO BCTAHOBUTH, UM MAaB BiH 0COOHMCTY 3aIliKaBJie-
HicTh a00 ymepem:KeHicTh y meBHilM cmpasi. Ogun i3
cy0’eKTMBHUMX BUABIB HeyIepemIKeHOCTi — mybriuna
TMOBeAiHKA CYAMi, #OTo MyONiuHi BHCJIOBIIOBAHHI,
III0 MiCTATH OLIHKY il UM HO3UITil ofHiel 3i cTopin
cupasu [9, ¢. 25]. Hampukiaz, y cupasi «Belukha
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v. Ukraine» (2006 p.) €CILJI mifiroB BUCHOBKY IIPO
MOPYIIeHHS Ccy0’€KTHUBHOTO KpuTepili Heymepemxe-
HOCTi, OCKibKHU OymiBesbHA KOMIaHid (BigmoBimau)
0e3KOIITOBHO 3abe3meynya Cyl I'paTaMu Ijd BiKOH,
HaJaJa KOMII ' I0Tep Y KOPUCTYBAHHSA Cy Iy 1 BiTpeMOH-
TyBaJia OMAJIOBAJILHY cUCTEMY cyny (myHkTu 44, 51)
[10]. €CILJI maromomrye HAa TOMY, 1110 0cO0mCTa OE3CTO-
POHHICTB CYyZi TOBMHHA MPe3OMyBaTHUCA 3a BiACyT-
HOCTi moKasiB 3BopoTHOTO («Kyprianou v. Cyprus»,
nyHKT 119 [6]).

Ilix yac TaymaueHHA NPUHIUNY HeyIepemxe-
Hocti cymmi €CIIJI mHe obOMmexyeThcsa Cy0’ €KTUB-
HUM KpPHUTepieM, a BpaxoBye 00CTaBWHU, IIOB’A3aHi
3 BUKOHYBaHUMU DYHKIIAME CYAJi Ta BHYTPIiITHBOIO
opramizarmieto cyny (00’ekTuBHME migxim). ¥ cmpasi
«De Cubber v. Belgium» (1984 p.) €CILJI BiaTBOpIOE
BUXiMHY 3acafly CYZOUMHCTBA — «IIPABOCYAIA Mae
He TLIbKW YMHUTHCS, a Ma€ TaKoK OyTU BUIHO, IO
BOHO YMHUTLCA» (IVHKT 26), TOMY OyIb-AKUHN CYII,
0[O0 AKOTO € OOI'PYHTOBAHI mificTaBy mMO00I0BATHCA
B ymepemxeHocTi, mae Oytu BigBemenuit [8]. Tobro
0e3CTOPOHHICTL PO3IIHIOETHCI AK BaKJIMBUKA 30B-
HiITHi eJleMeHT CyZAOUMHCTBA.

00’eKTUBHA HEYIEPeIKeHiCTb CTOCYEThCA QYHK-
[IOHAJBHOTO XapaKTepy AiAJBHOCTI CYAYy Ta CTPYK-
TYPHUX NHUTaHL opramisaiii ckiamy cymy. O6’ek-
TUBHUH KpUTepiit 0e3CTOPOHHOCTI CYAIi CTOCYETHCA
iepapxiunux um iHMMX 3B’ A3KiB MiK CyaIeI0 Ta yuac-
HUKAaMHU IIPOIIeCy; MOPYIIeHHI 3aKOHOABY0 BCTAHOB-
JIeHOi mporexypu GopMyBaHHS cyAy (KoJerii cyamaiB)
JI71d pO3TAAAY KOHKPETHOI CIIpaBW; 3MiHU TepUTOpi-
aJIbHOI IiZICYJHOCTI 1 HEIIOBiIOMJIEHHS CTOPOHHU IIPO-
IIecy PO TaKe pinreHHA a60 ITPO IPUAWYHI mifcTaBU
pillleHHA; HEZOTPUMAHHA MOPALKY IPUSHAUEHHS
eKcrepTusu a0 HeHaJNeKHe BUKOHAHHS €KCIepTa-
MU CBOiX 000B’s3KiB; HEXTyBaHHA IPABUJIAMHU OIliH-
KU J0KasiB Tomo. Hanpukiaza, mopymeHHAM 06’ €K-
TUBHOTO KPUTEPil0 HeyIepeAsKeHOCTi Cy A1 B cIpaBi
«Sovtransavto Holding v. Ukraine» €CIIJI Busuae
(hakT BTpyuaHHS B NMPOBAIKEHHS OPTaHiB Jep:KaB-
HOl BJagyd HAWBWINOTO PiBHA, 30KpeMa IIpesumeHTta
Yxpaiuu, o, Ha gymry €CILJI, cBigunTs mpo 6Gpak
IoBaru o camoro ()YHKIIOHYBaHHA CYZOBOI TiIKU
Baazu (mysrT 80) [11].

B acmekTi 00’€KTUBHOTO KPUTEPil0 NOIiILHO 3Tra-
matu mosoxkeHHA Pexomenpamii (94) 12 Kowmitery
MisnicTpis Pagu €Bponu 1mozxo HeszamrexHOCTi, edek-
THBHOCTI Ta POJIi CYAIiB, 3TiTHO 3 AKUM CYIIi IIOBUH-
Hi puiiMaTu cBOi pilleHH I[IJIKOM He3aJe:KHO i MaTn
3Mory miaTu 0e3 oOMe:KeHb, 0e3 HEIPaBOMOUHOTO
BILIWUBY, TMif0ypeHHS, TUCKY, IOI'PO3, HEIIPABOMOY-
HOTO IPAMOT'0 Y1 HEIIPAMOTO BTPYUaHHS (He3aJIeKHO
Bif Toro, 3 uMitoro OOKy Ta uepes sSKi MOTHBU BOHO
3pificuHoBasock). Cyani MaoTh OyTH iIKOM BilbHU-
MU V BUHECEHHI HeyIepesKeHOoro PillleHHA y cIipaBi,
AKY BOHU PO3TJIANAIOTE, IOKJAIATUCh HA BHYTPIIITHE
IepeKOHaHHsA, BIacHe TIyMaueHHA (DaKTiB Ta YMHHE
sakonogaBcTso (mpuuiumn 1.2.d) [12].

Crhig sasHaunMTH, IO HASBHICTHL 03HAK OIHOIO
3 KpuTepiiB 6€3CTOPOHHOCTI He BUKJIIOUAE MOKJINBO-
CTi OMHOYACHOI HASIBHOCTI O3HAK iHIIIOr0: MOBeIiHKA
CyAIi MOXKe BUKJMKATH CYMHiBE B HOT0 Heylepe-
IKEeHOCTi 3 TOUKM 30py 30BHIIIHBOT'O CIIOCTepiraua
(06’eKTUBHUN KpuUTepiit) # i3 TouKm 30py ocodmeToi
3ainTepecoBaHocTi (cy0’eKkTuBHUY KpuTepiit). TodTo
HeyIepeIKeHiCTh CYALi Mae OI[iHIOBATHUCh 3 ypaxy-
BaHHAM i 00’ €KTHBHOTO, i cy0’€KTUBHOTO KPUTEPiiB.
Kpim Toro, €CILJI Harosomnye Ha TPETHOMY KPUTEPii,
AKUI 3aCTOCOBYETHCA ¥ Pasi POBTJIALY CIIPABU CYA0M
V CKJafAl KiIbKOX CyZImiB; BiH mepemdauae BU3HA-
YeHHS 0e3CTOPOHHOCTI KOMKHOTO i3 CYALiB OKpemo
Bil cy0’eKTMBHOTO ¥ 00’€KTHMBHOTO KpHUTEpiio, Te,
Yy MaiTh Micie (pakTm, AKi TOBOPATH IIPO yIepe-
IKeHicTh Kojerii cyxiB saranom («Kyprianou v.
Cyprus», myakr 118 [6]).

¥ BucuoBry Ne 1 (2001) KorcynpraTuBHa pajga
€BPONENCHKUX CY[IiB 3BepTa€ yBary, I0 He3aJex-
HICTBh CYZOBOI BJIAAW Ta HEYIEPEIKEHICTh CyAIiB
Mae 3abesmeuyBaTuCA BHYTPIIIHIMM CTaHAApTAMU
arHa#Bumoro piBaa (myHKT 14) [2]. B Yk paini mpa-
BO 0co0M Ha CIpaBeIIMBUM CYJ yCTAHOBJIEHE IIPO-
IecyaTbHUMU KOAU(DiKOBaHUMM aKTaMU. 3aKOHOM
Yxpainu «IIpo cyzoyctpiit i craTyc cyAmiB» KOXK-
HOMY TapaHTYEThCA 3aXHUCT HOTO IpaB, cBOOOX Ta
iHTepeciB y po3yMHi CTPOKM He3aje:KHUM, 0e3CTo-
POHHIM i cIIpaBeAIMBUM CYOM, YTBOPEHUM 3aKOHOM
(crarra 7) [13]. SrigHOo 3 MOJIOKEHHAMY HAI[IOHAb-
HOTO 3aKOHOJaBCTBa YKpainu ocoba, BCTymarouu Ha
mocafly cyaji, nmpucArae YKpaiHCbKOMY HapoaoBi
00’eKTHBHO, 0€3CTOPOHHLO, HEYIepem:KeHo, Hesa-
JIEXKHO, CIIpaBeJJINBO Ta KBaJidikoBaHO 3AiMCHIO-
BaTW IIPABOCYAAA Bijg iMeHiI YKpaiHu, KepyBaTHUCh
TIPUHINIIOM BEPXOBEHCTBA IpaBa, MiJKOPIOBATHCH
JIMIe 3aKOHY, YeCHO i CYMJIIHHO 3IiCHIOBATH IIOB-
HOBAKEHHS Ta BUKOHYBATH 000B’ I3KU CY.Ii, JOTPHU-
MyBaTHCA eTUYHUX MPUHIMIIB i TpaBUJI MOBEAIHKMT
CyAmi, He BUMHATHU [Oil, IO IIOPOYATH 3BAHHS CY.I-
ni abo mimpmBaioTh aBTOpHTET mpaBocyana. OTike,
HeyIepeIKeHnH PO3TJIA CIIpaB € 000B’ ABKOM Cyaai
Ta CKJIAJHUKOM HOTO IIPUCATH.

IIpaBo Ha posraAx cupaBu 0e3CTOPOHHIM CyZOM
mepenbauae HASBHICT, KOHKPETHUX TapaHTiil, SKi
0 mo3BOMMIM peasi3yBaTHM MOTO B MOBHOMY 00CA31
i 3abesmeunTy e)eKTUBHE IIOHOBJIEHHS B IIpaBax 3a
JOIIOMOI'0OI0 IIPABOCYAMS, IO BiAIOBiZa€ BMMOTaM
CIIPaBeIJINBOCTI.

Imcturyr BimBomy (camoBimBomy) cymai (cyzmy)
€ OJIHi€I0 3 OCHOBHUX TapaHTiii 3a0e3meueHHA 0e3CTO-
POHHOCTI CyI/i B POSTJIALL CIIPABH, SIKA «IOKJIUKaHA
3a0e3IeYnTy HAiTHIHN 3aXUCT MPOIIeCy Bix iMoBipHO
HETaTUBHOTO BILIMBY 3 GOKY yIepem:KeHOTO CYIY»
[14, c. 155]. I3 meTOI0 BUKOHAHHSA 3aBJaHb CYJOYNH-
CTBa CYAINs Ma€ 3MiCHIOBATH OI[IHKY AOKAasiB, dKi
€ y cIpaBi, 3a CBOIM BHYTPiIlIHIM IIepeKOHAHHAM,
IIT0 I'PYHTYEThCA Ha ixX 0e3mocepelHbOMY, BceOiuHO-
MY, IIOBHOMY Ta 00’€KTUBHOMY JOCJiIKeHHi; KOmXHI
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JOKa3y He MalOTh OJId CYAY 3as3JaJerigb ycTaHOBJIe-
HOI CUJIH.

3rigHo 3 BiTUMBHAHUM IIPOIECYATHHUM 3aKOHO-
JAaBCTBOM IIiICTABH JJIA BiIBOAY CYIAi MOKYTH MaTH
00’eKTUBHUM UM cy0’eKTUBHUN Xapaktep. Ilimcra-
BU [JIS BifiBoAy cyami cy0’e€eKTHMBHOTO XapaKTepy
MalTh Miclie 3a YMOB YIEPeIKeHOCTi CyAmi Iomo
KOHKPETHOTO YUYaCHHKA CIpaBM ab0 yIepem:KeHOCTi
CYIAi B pe3yJabTaTaX pO3IMJIAAY CIOpaBu (30KpeMa,
SKIIO CYAA € uaeHoM cim’i ab0 OMMB3bKUM POAMUEeM
0yIb-KOr0 3 YYaCHUKIB CYZI0BOI'0 IPOIECY; AKIIO CYI-
Jis OpaB yuacThb y CIpaBi IK CBiJOK, eKCIIepT, cIelia-
JicT, mepekJanad, mpeJcTaBHUK, afBOKAT, CEKpeTap
cymoBoro 3acimamus). Cepex mimcTaB AJasa BimBoxy
cynani 06’eKTUBHOTO XapaKTepy MOKHA BUOKPEMUTH
MOPYIIeHHS IIPOILeCYyaJIbHOT0 IMOPSIAKY BU3HAUEH-
HAI CYAAi IJd POSTIAAY cupaBud ab0 BUMOTH IIOAO
HEMOJKJIMBOCTI ITOBTOPHOI yuacTi Cynfi y posTiafi
CIIPABY B CY[i iHITIOI iHCTAHITII TOIITO.

Crxim sasHaumTH, IO BMMOTa HeyIepeI:KeHOCTi
BHUCYBAETLCS He JIUIIIE 10 MPo(eciiHuX CyaaiB, a i 10
IPUCSKHUX, Uepe3 SKUX Hapo 0e3mocepeHbo bepe
yuacTh y 3/ilfiCHeHHi mpaBocyasa. 3rigHo 3 yKpaiH-
CBKMM IIPOIECYATbHUM 3aKOHOJABCTBOM MPUCTKHL
0epyTh yUacTh y POSTJIAAL OKPEMUX KaTeropiii Kpu-
MiHAJBbHUX Ta MUBIIbHUX CIPAB, 3a0€3IeUYI0UN I[UM
IPOMAJICLKUH KOHTPOJIb ¥ cepi cymounHeTBa. SIKIIT0
»x KpuMinanbHuii mpouecyaabHUR KOLeKC YKpaiHu
BM3HAUAE IIICTABU Ta MOPALOK BiIBOAY IMPHUCANKHO-
ro Ha piBHi 3 mpodeciitaum cyamero (crarra 75 [15]),
to IuBinbHUI mpolecyanpHUN KOAeKC YKpaiHu He
mepenbayae MOMKJIMBOCTI 3aCTOCYBaHHA IHCTUTYTY
BiIBOZY IPUCSAKHOTO B pasi fioro ymepem KeHoCTi, 110
€ MPOTaJIMHOIO MPOIeCYaTbHOTO0 3aK0oHOmaBcTBa [17].

ITopsapg 3 imcTuTyTOM BiIBOAY rapaHTieio 06’ €K THB-
HOT'0 PO3TJIALY CIPABHU Ta 3amobiraHus 3aTATYBaHHIO
mpotiecy € iHeTuTyT camoBigBony. Cynmsa 30008’ sa3a-
HUH 3asIBUTH CAMOBiIBi[ y BUIafKaX, Iepead0aueHuX
IIPOIeCyaJbHIM 3aKOHOJABCTBOM, V Pasi HasIBHOCTL
yIepem:KeHOoCTi II0J0 OJHOTO 3 YUACHUKIB IIPOIIeCy,
a TaKOXK Y pasi, AKIIO CYAAl 3 10T0 BIACHUX IKepes
CTaJIM BiloMi J0Ka3u uu (DAKTH, AKi MOKYTh BILIUHY-
TH Ha Pe3yJbTaT Po3Taany crupaBu. ToOTo mporecy-
aJbHe 3aKOHOJABCTBO BCTAHOBJIOE 000B’A30K CYAIL
3adBUTH CAMOBiJBiJ BiJ yuacti B po3ryafi crnpasu
V BUIIAAKY HEMOKJINBOCTI YXBaJIeHHI HUM 00’ €K THUB-
HOTO pimeHHa y crupasi. Ilorom:xyemocs i3 1ymMKoio,
170 3HAYHA YaCTHHA CYMHIBIB 1010 0c00MCTOI Oe3CcTo-
POHHOCTI cyAai 3 MOTIAAY cy0’€KTMBHOTO KPUTEPiio
MorJia 6u OyTH 3HATA 3a 6e3yMOBHOI peaisaiii mpasa
Ha camoBinBig [16, c. 114].

Bucuosku. Takum unHOM, OAHI€IO 3 0230BUX 3aCa,
opramisarii cyzoBoi BJagud Ta rapaHTI€I0 CYI0BOTO
3aXMCTy IpaB, cBOOOJ Ta iHTepeciB ocobu € Gescro-
POHHICTB CyAAi Iix wac BigmpaBjeHHSA IPABOCYAALA.
CynoBuil posTJisa] MOBUHEH 3TiACHIOBATUCS CYI€I0,
AKUH He Mae 0cobmcTol 3aiHTEepecoBaHOCTi B cmpaBi
i AKUH CIPOMOXKHUN BUKOHATH POJIb HEyIepemxe-

HOTO apbiTpa, 110 mpuiitMae pillleHHS 3a BHYTPIIIHIM
IePeKOHAHHAM, SKe IPYHTYEThCA Ha 0e3I0CcepeHbO-
My, BceOiuHOMY, IIOBHOMY Ta 00’€KTHUBHOMY JOCJIi-
IKeHHi TOKa3iB, Ta BiIIOBiJHO 10 HOPM 3aKOHY.

OCHOBHMMY IOPUAVNYHUMU TAPAHTIIMM ITPWHITH-
my 0e3CTOPOHHOCTI CYAAL Hmif dyac POo3IIALY CIpPaBU
cim HasBaTH: iHCTHUTYT BimBOAy (camoBimBOIY) CYI-
Ii; iIHCTHTYT OCKap:KeHHs CYJOBUX PillleHb 10 BUIIUX
CYZIOBUX I1HCTAHIIIM; AUCHUILIIHAPHY BigIIOBigasb-
HicTh cyAmi 3a yMmucHe a00 BHACTIZOK HembaIocTi
TMOPYIIIeHHSA IpaBUJ IMOAO BigBOomy (caMoBigBOmY);
KPUMIHAJIBHY BiJIOBiZAJILHICTE CYAIi 3a IIOCTAHOB-
JIEHHS CBiJJOMO HEIIPaBOCYIHOT'O PillleHHS; ITePerJIsa
CY/ZI0BOTO DillleHHS Y 3B’A3KY 3 BUKJIOUHUME 00CTa-
BUHAMH, a caMe y 3B’ A3KY 3 YCTAHOBJICHHIM BUPOKOM
Cyny, 1o HabpaB 3aKOHHOI CHJIM, BUHU CYALl y BUH-
HeHHi KPMMiHAJBHOTO MIPABOIOPYIIEHHS, BHACTIIOK
SKOT0 0YJIO YXBAJIEHO CYIOBe PillleHH.

CrpaBeqIuBUii HEyTIepeIKeHUH POBTJIAL CIIPABH,
170 Bi0yBa€eThCA HA 3acafaX BEPXOBEHCTBA IIPaBa, 3a
YMOBY JOTPUMAHHS BCTAHOBJEHOI 3aKOHOJABCTBOM
IIpoIecyaJbHOI (DOPMU IiAIBHOCTI CYyqy Ta IIPABUJIb-
HOT0 3aCTOCYBaHHSA HOPMHU MaTepiaJlbHOTO IIpaBa I
BPEryJII0BAHHS CIipHUX MPABOBiITHOCHH € OCHOBHUM
YMHHUKOM aBTOPUTETY CYAOBOI BIaau, 3a0e3meUeHH
BIIEBHEHOCTI CYCIILIBCTBA B UECHOCTI Ta HEIi K yIIHOC-
Ti CyamiB.
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TAPAHTII 3BABE3NIEYEHHS TA PEAJISAINT KOHCTUTYIIIMHOTO ITPABA JIIOJNHA
HA 0XOPOHY 310POB’d

IIpegmeToM TOCTimKeHHS CTATTI € POSKPUTTA 3MiCTy rapaHTil 3abe3meueHHs Ta peanisalii KOHCTUTYI[IHHOTO IpaBa
JIIOVHY Ha 0XOPOHY 30P0B’A. BusHaueHO: TOIPY JOBOJIi 3HAYHY KiBKiCTh HODMATUBHUX AKTiB, IPUCBAUYEHIUX PETYIIIO-
BaHHIO INTAHHA 3a0e3leueHHs Ta peaisalii mpaBa JIOAUHNA Ha OXOPOHY 3I0POB’f, HA MPAKTHII JJIS TOCATHEHHS IIOCTaB-
JIEHUX IIiJiell BUHUKA€e YMMaJIo IPo6JieM, BUPIiIIeHHA AKUX € aKTyaJbHIM Ta BIMAarae KOMILIEKCHOTO migxoxy. IIpoana-
JIi30BaHO Pe3yJbTATH OKPEMUX JOCJTiMKeHb IOA0 JOTPUMAHHA Ta TapaHTil IpaB JIOAUHU V cepi 0XOPOHH 30POB’4,
a TaKOoX HOpMATHBHE BM3HAUEHHS 3MiCTy IIpaBa JIIOJUWHM HA OXOPOHY 3I0POB’S Ta rapaHTiil IbOro IpaBa. 3BEPHEHO
yBary Ha HasBHICTh MEBHOI IIPABOBOI KOJIi3il MiK pisHMMM HOPMATUBHUMY aKTaMu Ta P03’ AicHeHHAMU KoHCTUTYHiIHO-
ro Cyny Yxkpainu momo 0e30IIaTHOTO HAZaHHA MEJUYHOL JOTIOMOTY B IEP)KABHUX Ta KOMYHAJIBHUX 3aKJAZaX 0XOPO-
HYU 3710poB’d. HamaranHAM BUPIIINTH BKasaHy IpobJeMy CTAJNO YXBaJeHHA HU3KYM HOPMATHBHUX aKTiB, CIIPAMOBAHUX
Ha 30iJIBINeHHS rocmogapehKoi Ta (hiHaHCOBOI camMocTifiHOCTI IMuX 3akJjaafAiB. IIpoaHanrisoBano cTaH 3BepHeHB 0 MiHic-
TePCTBA OXOPOHU 37I0POB’ S YKpaiHU IT00 HaJaHHA MeIMYHOI JOIIOMOTH, 0€30ILIaTHOTO 3a0e3meueHHs JiKaMu Ta BUPO-
0aMu MeIMYHOIO IpU3HAUeHHA Ta 3’ scoBaHO, 110 3a 2020 pik mOpiBHAHO BEJHMKOIO 3aJIUIINIACI KiTbKiCTh 3BePHEHD i3
6ory rpomanas xo MOS3 mono came: a) 6e3KOIITOBHOTO HaJaHHA MeJIUUHOI JOIIOMOTH; 0) MiJbroBoro abo 6e30mIaTHOTO
3a0e3meueHHA JiKaMu Ta BUpo0aMu MeIWYHOTO IpU3HAUeHHA. PO3KpUTO 3MicT rapaHTiii mpaBa JIIOAUHY 1A peasisamii
IpaBa Ha OXOPOHY 3[J0pPOB’sd, HA HAJAHHI MeIUYHOI JOMOMOru. PO3IJIAHYTO CYyTHICTh KOHKPETHUX IIpobieM, AKi HuUHL
BUHUKAIOTh HA ILIAXY peanisalfii mpaBa JIOAWHU HAa OXOPOHY 3J0DPOB’d, AK-OT OILJIaTa HOZATKOBUX MEIUYHUX IIOCHYT
Ta JiKapchKUX 3aco0iB Ta 3a Tapudamu, 10 He BXOAATH IO MaKeTiB IOCAYT MPOrpaMy MeTUYHUX TapaHTiil; BiAMIKOIY-
BaHHSA 3 JePKABHOTO OI0JIKETY 3a IPOrpaMoi0 MeIUUYHNX rapaHTiil 3aCTOCYBAHHSA JiKapchbKUX 3ac00iB, AKi He BKJIIOUEHL
1o HamionanbHOTo epeiiky OCHOBHUX JiKapChbKUX 3aC00iB, AKi MiAIATa0Th 3aKYIIiBJIi 3aKIaaMu I yCTaHOBAMU 0XOPO-
HU 3I0pPOB’ 4, 110 TIOBHICTIO 460 YaCTKOBO (hiHAHCYIOTHCS 3 IeP:KABHOTO Ta MiCIIeBUX OI0[KeTiB; YIPOBAAKEHHS IO CUCTe-
MU OXOPOHH 37I0POB’ A IIPOTPaMK MeIMYHOTO CTPAXyBaHHA; peajbHe 3a0e3IeueHHs 0e30IIATHOIO Ta MiJIBIOBOTO BiIIyCKY
JiKapchKUX 3ac00iB 3a pelenTaMu JiKapiB y pasi aMOyIaTOPHOrO JiKYBaHHS OKPeMUX I'PYI HAceJeHHS Ta 3a IeBHUME
KaTeropifaMu 3aXBOPIOBaHb. 3p0o0JeHO BICHOBKY ITI00 HEOOXiJHOCTI BJOCKOHAJIEHHA HOPMATUBHUX IIPUIINCiB, B0KpEMa,
CTOCOBHO OIOJIXKeTHOTO (piHAHCYBAaHHSA rayysi 0XOPOHH 3J0POB’ s, AK-0T 3a0e3leUeHHA BUKOHAHHS 3aBJaHb JeP:KaBHOIO
(hiHaHCYBaHHA rapaHTiii MeAMYHOTO 00CIYTOBYBaHHA HaCETEeHHA.

Kawoyosi crosa: rapanrii 3abesmeueHHd, MeIUMYHA JOIOMOra, MeJuuHa ped)opMa, IPaBO Ha OXOPOHY 3L0POB’d,
CKapru.

Ivanova N. S., Pedan V. I. GUARANTEES OF PROVIDING AND IMPLEMENTING THE CONSTITUTIONAL
RIGHT TO HUMAN HEALTHCARE

The subject of this article is the research of the content of guarantees for the provision and implementation of the
constitutional human right to health care. It is determined that despite a significant number of regulations on the
regulation and implementation of the human right to health care, in practice to achieve these goals many problems
appear, the solution of which is relevant and requires a comprehensive approach. There are analyzed the results of
individual studies on the subject of observance and guarantees of human rights in the field of health care, as well as
the normative definition of the content of the human right to health care and guarantees of this right. The attention
is drawn to the existence of a certain legal conflict between various regulations and explanations of the Constitutional
Court of Ukraine on the provision of free medical care in state and municipal health care facilities. To solve this problem
anumber of regulations aimed at increasing the economic and financial independence of these institutions were adopted.
There was analyzed the state of appeals to the Ministry of Health of Ukraine regarding the provision of medical care,
free provision of medicines and medical devices and proved that in 2020 there were a relatively large number of appeals
from citizens to the Ministry of Health regarding: a) free medical care ; b) preferential or free provision of medicines
and medical devices. The content of human rights guarantees for the exercise of the right to health care, in particular,
to the provision of medical care, is revealed. There was considered the essence of specific problems that currently arise
on the way to the realization of the human right to health care, namely: payment for additional medical services and
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medicines and tariffs that are not included in the service packages of the medical guarantee program; reimbursement
from the state budget under the program of medical guarantees for the use of medicines that are not included in the
National List of Essential Medicines to be procured by health care institutions, which are fully or partially financed
from the state and local budgets; introduction of a health insurance program into the health care system; real provision
of free and preferential dispensing of medicines according to doctors’ prescriptions in case of outpatient treatment of
certain groups of the population and for certain categories of diseases.

The conclusions were made on the need to improve regulations, including ones on budget funding for health care, in
particular, provision of the public funding for health care guarantees implementation.

Key words: guarantees of care, medical care, medical reform, the right to health care, complaints.

ITocranoBka mpodaemu. Bigmosiguo mo cr. 3 Kon-
CTUTYIII YKpaiHu «JIioguHa, i1 KUTTA 1 340poB’d,
YeCTh i rifiHicTh, HEJOTOPKAHHICTE i Oe3IeKa BU3HA-
I0ThCA B YKPAiHi HAWBUIIOIO COIiaJbHOIO I[iHHICTIO.
IIpaBa i cBoOOqM JMIOAMHY Ta X TapaHTii BUSHAUAIOTH
3MicT i cIpAMOBaHICTD AiATBHOCTI Nep:KaBu. [lep:xa-
Ba BiJAIOBifiae mepen JIIOAWHOIO 34 CBOIO JifIbHICTB.
YTBepmKeHHS i 3a0e3meueHHsd IpaB i ¢BoOO JHOAH-
HU € TOJIOBHUM 000B’A3KOM fAep:kaBu» [1]. Yrazani
KOHCTUTYI[ifiHI ITOJIOKEHHA SHAUIIIIN CBOE BTiJIEH-
Hd Y YNCIEHHUX BiTUM3HAHUX HOPMATHBHUX aKTaX,
30KpeMa, y cdepi 0XOpoHU 370pOB’d, AKi BUCTYyIa-
I0Thb AK TrapaHTii 3a0e3meueHHs Ta peatisallil KOHCTH-
TYIiAHOTO IpaBa JIOAWHY i TPOMaIHUHA B I[ill ray-
3i misMBHOCTI MepiKaBu, IO € BEJIBMH aKTyaJbHUM
OUTAHHAM chorofenHA. OnHAK Ha MPAKTUIL BUHUKAE
farato mpo0OJyeM, OB’ A3aHUX i3 peaJizaIlieio I[LOTO
KOHCTUTYIIHOTO IIpaBa. 3arajoM, MOKHA OXapak-
TepU3yBATH BKAasaHi mpobjaeMu AK IpoO0JeMH IIpa-
BOBOT0, EKOHOMIUHOI'0 Ta OpPraHi3allifHOTO XapaKTe-
py. Bupimenusa nux npo0JeMHNX MUTAHb € BeJbMH
aKTyaJbHUM V UYac peopMyBaHHSA MEeIUUHOI rajysi,
1[0 BUMATae OKPEeMOro I'PYHTOBHOTO HOCIiJMKeHH.

AHani3 ocTaHHIX docHhigieHb Ta MyOmiKaIii.
HocmimxeHHAM TUTAHD 3a0e3MeUeHHA Ta peasisalii
rapaHTiii mpaBa Ha OXOPOHY 370POB’S y BiTUMBHSA-
Hifl HAyIi IpHUCBAYEHA BEJbMHU IIHPOKA IUCKYCid.
30KpeMa, 3aCHyroBYIOTh Ha yBary IOIVIANU TaKWX
BiTum3HAHMX yueHux, K C. Crenenko, B. Crenenko,
I. Centora, 10. Hazapko, II. Kapamuinesa, . Pagu-
ma, H. YaoBuuenko.

Taxk, C. Crenenko, B. Crenenxo, I. Ceniora y cBo-
¥l 'pyHTOBHI# Ipalli BUBHAUYAIOTH 3aTaJbHY CTPYKTY-
Py Ta Kjacuiralliro mpas JOAWHA Y cepi 0XOpoHN
3I0POB’d, a TAKOJK MpaBa JIOAWHU i OKPEMUX TPYII
HaceJIeHHA B Ii#t ramysi[2, ¢. 53]. [Ipeamerom mociri-
mrenna 0. Hasapko € muTanusa rapanTiit peasisaiii
IpaBa Ha OXOPOHY 3[0pOB’d B YKpaiHi Ta B KpaiHax
€spomeiicbKkoro Coo3y, MpoaHaIi30BAHO HOPMATHB-
He 3a0e3IeUeHHs IPaBa Ha 0XOPOHY 30POB’ A 3a Mix-
HAPOJHUMU Ta HAI[IOHAJIHHUMMY IPABOBAMU aKTaMH,
POBTIIAHYTO IIPABOBi KOHIIENIIii peaJsisaIlii mpaBa Ha
OXOPOHY 3I0POB’sA, 0COOJMBOCTI rapaHTiil ix 3a0es-
meuenHa [3, c. 405]. . Kapamumes, f. Pagwumi,
H. YnoBuueHKo y cBOi#l po6OTi BU3HAUAIOTH ¥ CHCTEMI
OXOPOHH 370POB’d (PyHIAMEHTaNIbHI IPobaeMu, AKi
BUMAralOTh IPUAHATTS IPUHIIUIIOBUX PillleHb 1010
mOJAJBINUX Milt mep:kasu [4, c. 163]. Boguouac, na
HaIlly OYMKY, B acmeKTi Iiei TeMaTuxku HeoOXim-
HO OLJIBIN I'PYHTOBHO JOCTiJUTH MUTAHHS TapaHTii

3a0esMeueHHsA Ta pearisalii KOHCTUTYIiHHOTO ITpaBa
JII0JIell Ha OXOPOHY 30pOB’ s, 0€30ILIATHOI MeIUUHOI
IOIIOMOTM Ha CYYacCHOMY eTami Jep:KaBOTBOPEHHS
y 3B’s3KY 3 pe)OpMyBaHHIM CHCTEMU OXOPOHU 3]0-
poB’A B YKpaiHi, OKPECIUTH HANPAMHU BUPINIEHHI
mpo0JIeM, 110 IOCTAIOTh HA ILIAXY.

MeTor0 CTATTi € JOCHifKEHHS OCHOBHHUX IIPO-
0seM, AKi BHHHKAIOTL IIif 4yac 3a0e3ledyeHHA Ta
peaJisanii KOHCTUTYIiIHOI0 IPaBa JIOJUHNA HA 0X0-
POHY 3I0POB’fA, OKPECIUTH 3aTAJNbHi NIIAXY IJII iX
BUpiINIeHHA.

Burnan ocHoBHOro MaTepiamy. IIpaBo Ha oxopo-
HY 3[I0pOB’d € OQHUM i3 HAWBAKJIMUBIIINX V CHCTEMi
mpaB, 3akpimrenux B OcHOBHOMY 3aKOHi HAIIOL fep-
skaBu. 3riguo 3i cr. 49 Koncruryii Yrpainu «ko:xeH
Ma€ IpaBo Ha 0XOPOHY 370POB’ I, MEIUUHY JOIIOMOTY
Ta MeAuuHe cTpaxyBaHHa. OXopoHa 370poB’s 3a0es-
MeYyeTheA JAep:KaBHUM (DiHAHCYBaHHAM BiANOBiI-
HUX COI[iaJbHO-eKOHOMIUHWX, MEIUKO-CaHITapHUX
i osmopoBuUo-mpodhiaKTHUHUX Tporpam. Jlep:kasa
CTBOPIOE YMOBH 1A e()eKTUBHOTO i JOCTYIHOTO IJIs
BCiX I'poMafaH MeIUYHOTO OOCJIYrOBYBaHHS. ¥ 1ep-
JKaBHUX 1 KOMYHAJIbHUX 3aKJaJaX 0XOPOHY 30POB’
MeJMUYHA JOIIOMOTra HaJaeThcA 0e30ILIATHO; AilicHa
Mepe:Ka TaKWX 3aKJaliB He Moke OyTu CKOpOUeHa.
Ilep:xaBa crpusAe PO3BUTKY JiKYBAJIbHUX 3aKJaJiB
ycix ¢opm BracHOCTI» [1].

Y 1upoMy HOPMATHBHOMY IIOJIOJKEHHI BU3HAUEHO
3MicT MexaHi3My 3abesleueHHSA MpaBa HA OXOPOHY
3I0pOB’d, AKUH MOJATAE B IepKaBHOMY (iHaHCYBaH-
Hi: a) coIiaJbHO-eKOHOMIUHUX, 0) MeIUKO-caHiTap-
HUX, B) 03Z0POBUO-TIPodilakTHUHUX mporpam. Ilpu
nboMy KoHCTHTYIiA iMIepaTHBHO aKIEHTYE yBary
Ha 06e30mIaTHOCTI HAJaHHA MEIWYHOI JOIIOMOTH,
30KpeMa Ha TOMY, ITI0 B I€P:KABHUX i KOMYHAIbHUX
3aKJaZlaX OXOPOHMW 3I0POB’S MeIWuHAa JOIOMOTra
HaJaeThCsa 0e30ILIATHO; AificHA Mepeka TaKUX 3aKJa-
IiiB He MOXKe OYTH CKOpOUeHa.

C. Cremenko, BHU3HAUAIOUM 3arajJbHUIl 3MiCT
TMOHATTA IIpaBa JIOUHY ¥ cepi MeauuHol IisganHO-
CcTi, migKpeCIIoE, IIT0 Ie «IepeabdadueHi MiKHAPOTHH-
MM i BHYTPIIIHBOJIEPKABHUMHU HOPMATHBHO-IIPaBO-
BUMH aKTaMU IOJIOMKEHHS, 110 TapaHTyIOTh JIOAWHL
OXOpPOHY 3I0POB’S i HaJaHHSA MeJUYHOI JOIOMOIH
i yac BUHUKHEHHS 3aXBOPIOBaHHA» [2, ¢. 53]. Llei
aBTODP BM3HAUAE CKJIANHWKY IIpaBa JIOJUHU B rajy-
3l OXOpOHU 3IOpPOB’d, a caMe: «IIPaBO HA OXOPOHY
3II0pOB’d; MpaBo Ha iH(popMmario mpo GakTopH, IO
BILIMBAIOTHL HA 37I0POB’; IPaBO Ha MeIWKO-caHiTap-
HY momomory» [2, ¢. 54]. ¥ KoHTeKcTi miei podoTn
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MU PO3IVITHEMO caMe IIPaBO JIIOAWHY Ha 0e30IJIaTHY
MeIWYHY AOIOMOTr'y. AKTYaJlbHiCTh Iiei mpobaeMaTu-
KU TIOJIATAE B TOMY, III0 GiJIBITiCTh MAIiEHTIB ¥ HATITii
KpaiHi € mpefcTaBHUKAMHU BPas3JMBUX BEPCTB Hace-
JIEHHS, SK-OT JIIOIW ITOXMJIOTO BiKY, iHBAJiAM TOIITO.

Ogimifine TayMaueHHS MOJOMKEHHA 4. 3 cT. 49
mictutbea y Pimenni Korcruryiifinoro Cyny (masi —
KCY) Ne 10-pm/2002 Bix 29.05.2002 p., 1m0 BuKO-
pUCTOBYeThCA AK odililiHe AKepeso mpaBa, 3TiZHO
3 AKUM «I0J0KeHHA 4. 3 cT. 49 Komeruryii Yipai-
HU «y JeP:KaBHUX i KOMYHAJIbHUX 3aKJIaaX OXOPOHU
3I0POB’ A MeJUYHA JOTIOMOTa HAZaeThCs 0E30ILIATHO »
Tpebda po3yMiTH TaK, IO ¥ AeP:KABHUX Ta KOMYHAJb-
HUX 3aKJIaJaX 0XOPOHU 370POB’ I MeIUUHA JOTIOMOTa
HAJA€ThCA BCiM IpoMajgHAM He3aJe:KHo Bif ii o0cary
ta 0e3 MoImepeIHbOTO, TOTOYHOTO 400 HACTYIHOTO X
PO3paxyHKY 3a HafaHHA Takoi gomomoru» [5]. OTike,
KCY pobuTh akiieHT Ha BUHATKOBiH 0e30IIATHOCTL
HaJaHHA MeIWJHOI JOIOMOTHY B JePKaBHUX i KOMY-
HAJbHUX 3aKJIa/laX OXOPOHY 3I0POB’ 4.

3rigo 3 Pimennam Komcturyuiiitnoro cymy
Yxpaiuu Bix 5 ciuna 2012 p. Ne 3-pm/2012 cpasa
Ne 1-11/2012 «B acmeKkTi KOHCTUTYIiHOTO IOTAHHS
moJIoKeHHd cT. 1, u. 1, 3 ct. 95 Korcruryii Yxpa-
iHM y cucTeMHOMY 3B’ABKY 3 IOJIOMKEHHAMH CT. 3,
. 1cr. 17, u. 3 cr. 22, cT. 46, 48 OcHOBHOTO 3aKo0-
HY YKpainu Tpeba po3yMiTu Tak, 110 OTHi€0 3 03HAK
Yrpaiuu AK comianbHOI Aep:kaBu € 3abe3meueHHs
3araJbHOCYCILIbHUX TOTped y chepi comianabHOTO
3aXMUCTy 3a PAXYHOK KomTiB [lep:KaBHOTO OIOIKETY
Yrpaiau, Buxomdun 3 (DiHAHCOBUX MOKJIMBOCTEN
JIep:KxaBy, dKa 3000B’d3aHa CIIPaBeIJINBO i Heymepe-
I?KEeHO PO3MOiIATH CYCIiIbHEe 0araTcTBO MisK IpO-
MaJAHAMHY i TepUTOpiaJbHUMHU I'POMAaJjaMu Ta Ipar-
HYTH 10 30amaHcoBaHOCTi Oomkery Yrpainu. Ilpm
ILOMY PiBeHBb JePKaBHUX TapaHTiil IpaBa Ha COIIi-
aJbHMI 3axucT Mae Bigmosizatu Komerurymnii Yxpa-
imm, a Mera i 3acobu 3MiHM MexaHi3My HapaxXyBaH-
HS COI[iaIbHUX BUILIAT TA HOIMOMOTH — IPWHITAIIAM
mporopIifiHocTi i cupaBegiuBocTi. B acmekTi KoH-
CTUTYIiAHOTO MOZAHHS IOJ0KeHHd 4. 2 ¢T. 96, m. 2,
3, 6 ct. 116 Koncrurynii Ykpainu tpeba posymiTu
TaK, 10 moBHoBa:KeHHA Kabimery MinicTpiB Yrpa-
iHm 10710 PO3POOKYU MPOEKTY 3aKoHY mpo Ilep:xas-
HUi GI0M:KeT YKpainu Ta 3a0e3IeueHHs BUKOHAHHSA
BiITOBiHOTO 3aKOHY MOB’A3aHi 3 fioro PyHKIiAMY,
30KpeMa, IMoa0 peasisamii moaiTuku y cdepi corri-
aJbHOTO 3aXMCTY Ta B iHmuX chepax. Kadiner Mimi-
CTPiB YKpaiHU peryioe IOPAIOK Ta PO3MipH COIIi-
QJbHUX BHUILIAT Ta AOIOMOI'HW, AKi (hiHAHCYIOThCA 34
paxyHOK KomTiB [lep:kaBHOTO OIOMKETy YKpaiHw,
BigmoBizHo mo Komcrurymii Ta s3akouiB Yrpainu»
[6]. Ak 6aummo, Brasane pimennsa KCY pos’scHioe
MOPANOK 3a0e3IeueHH 3araJbHOCYCIiILHUX IOTPe0
B YKpaiHi y c(epi comiagsbHOro 3aXmCTy KOIITOM
Ilep:xaBHOTO OHOIKETy, BpaxoByluu (iHaHCO-
Bl MOKJIMBOCTI Jep:KaBM, TOOTO HAIOBHIOBAHICTh
OromKeTiB ycix piBHIB.

Sakpimrene B OcHOBHOMY 3aKOHi HAIIOI Jepika-
BM TIPABO HA OXOPOHY 3I0POB’S 3HAMIILIO CBOIO pea-
Jizalio y YMCJIeHHUX HOPMATHBHUX aKTaX. 3aKOH
Yxpainu «OcHOBHU 3aKOHOZABCTBA Y KpaiHM PO 0XO-
pory 310poB’a» (mami — OcHOBM) y cT. 6 BU3HAUAE
CKJIQIHWKY ITpaBa Ha OXOPOHY 30POB’d, AKe € OiIbIIT
IMUPOKUM, HiMK TpaBa JIOAUHU Y chepi MeamyHOI
migmbHOCTi. 30KpeMa, OJHHMM i3 IHUX CKJIATHUKIB
mepenbaueHo «KBamiikoBaHy mMequuyHy Ta peabisi-
TAIiifHy JOIOMOI'Yy, BKJIIOUHO 3 BLIBHMM BHOOPOM
JiKapsa Ta paxiBisa 3 peabimitamii, BuGopoM MeTOIiB
JiKyBaHHA Ta peabimiTaIlii BiIMOBiZHO 10 PEKOMEH-
mamii Jgikapsa ta ¢gaxiBuma 3 peabimiTairii, Bubopom
3aKJIaly 0XOPOHU 310pOB’d» [7].

Y Mmekax IMie€l mpari 3a3HAUMMO, IO CYCIiIbHIL
BiHOCUMHU y c(epi Aep:kaBHOrO (hiHAHCYBAHHSA Jep-
JKABHUX Ta KOMYHAJIBHUX 3aKJAaJiB OXOPOHU B3J0-
POB’S perymioioThed 3axoHoM YEpainum «OcHoBu
3aKOHOJaBCTBA Y KPAiHU IIPO OXOPOHY 3T0POB’SA» Bif
19 nucromaga 1992 p., mocranoBamu Kabimery Mini-
ctpiB Yrpainu: Bixg 17 cepmaa 1998 p. Ne 1303 «IIpo
BIIOPAAKYBaHHS 0€30ILIATHOTO Ta MiJLIOBOTO BiAmy-
CKY JiKapchbKuX 3acobiB 3a perenTaMu JiKapiB y pasi
aMOyJaTOpHOTO JiKYBAaHHS OKpEeMHUX TDPYI Hace-
JIEHHS Ta 3a MEeBHUMU KaTeropifiMHU 3aXBOPIOBAHE»;
Bix 11 nmumuaa 2002 p. Ne 955 «IIpo sarBepa:xeHHS
IIporpamMm momaHHA TpoMaAsHAM TapaHTOBAHOI
Iep:KaBol0 0e30IIJIATHOI MEIMYHOI JOIIOMOTH»; Bif
25 6epesua 2009 p. Ne 333 «/ledki nmuranusa nep:xas-
HOTO PeryJoBaHHS IIiH Ha JiKapchbKi 3acobu i BUpO-
0 MeIWYHOTO MpM3HAUEHHA» Ta OaraTbMa iHIIMMU
HOPDMATUBHUMHU aKTaMu. AHaJi3 yKasaHUX HOpMa-
TUBHUX JOKYMEHTIB TAKOXK IiJTBEPAKYE, III0 PO3MID
0e30IIaTHOI MEIMYHOI JOTTOMOTH 3aJI€KUTh BiJ 00Cs-
riB 610MKeTHOTO (hiHAHCYBAHHS

Or:xe, mpaBa JOAUHA Y chepi 0XOPOHU 3[0POB’ A
€ MOCUTH PiBHOMAHITHMMHK Ta IepeadaueHi, OKpiM
Koucrurymii Ta OcHoB 3aK0HOZABCTBA YKpaiHu mpo
OXOPOHY 3I0POB’d, iHITUMY HOPMATUBHUMHU aKTaMU.

¥ cr. 7 OcHOB mepeiueHo rapanTii mpasa Ha 0X0-
POHY 37I0pOB’s, cepe] AKUX mepenbaueHo «(iHancy-
BaHHA HAJAHHA BCiM IPOMAajAHAM Ta iHIIMM BU3HA-
YEeHNM 3aKOHOM 0co0aM TapaHTOBAHOTO O00CATY
MeAWYHMX i peabimiTamiffHuX MOCAYT Ta TiKapChKUX
3aco0iB y MOPAAKY, BCTAHOBJIEHOMY 3aKOHOM» [7].
¥ 4. 4 cr. 8 MBOro HOPMATHUBHOTO aKTa 3a3HAUEHO,
10 «Jep:KaBa TapaHTye I'POMaAdHAM YKpaiHum Ta
IHIIIMM BU3HAUYEHUM 3aKOHOM 0co0aM HaJaHHSA HEo0-
XiTHUX MeIWYHMX IOCIYT Ta JiKapCchbKUX 3ac00iB 3a
paxyHOK KomTiB llep:kaBHoro Owoomxery YKpainm
HAa YMOBaX Ta B MOPAIKY, BCTAHOBIEHUX 3aKOHO/IAB-
ctBoM» [7]. Coix 3asmaumTu, 1110 Hapasi GpinaHcyBaH-
HA MEIUYHUX ITOCTYT 3MIHCHIOETHCA 3 TAKUX JKepeJ:
a) Iep:KaBHOTO Ta MiCI[eBOTO OI0/)KeTiB; 0) iHIINX, He
3a00pOHEHUX 3aKOHOM JKepest. IIpo 1me Takox 3a3Ha-
yeHo y ¢T. 18 OcHOB, 30KpeMa IIpo Te, 1o «(piHaHCco-
Be 3a0e3MeUeHHI 0XOPOHU 3[I0POB’ S MOJKe 3IifCHIO-
BaTHCS 3a PaxXyHOK KommTiB Ilep:kaBHOrO OIOMKETy
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Yxpainu Ta MicieBux OMOIKeTiB, KOIITIB IOPUINY-
HIUX Ta (pismuynmx ocib, a TAKOXK 3 iHIIKUX IKepes, He
3a00pOHEHUX 3aKOHOM. ... Mequuna momomora Haja-
€ThCA 0E30ILIATHO 3a PAaXYHOK OIOMMKETHUX KOIITIiB
V 3aKJaJaX OXOPOHM 3M0pOB’I Ta GisMUHUMHU 0c0o0a-
MU-TANPUEMIIAMU, AKi 3apeecTpoBaHi Ta ofepiKa-
JI B yCTAHOBJIEHOMY 3aKOHOM IOPAIKY JilleH3ii0 Ha
IIPOBAIKeHHA IOCIOJAPCHKOL JifAIBHOCTI 3 MEIMYHOI
IPaKTUKU, 3 AKUMHU TOJOBHUMHU PO3IOPATHUKAMU
OI0I:KeTHUX KOIITIB YKJIaAeHi JOTOBOPHU PO MEIMY-
He 00cIyroByBaHHA HacejaeHHA» [7]. Takum unnHOM,
(hiHaHCyBaHHA IepMKABHUX Ta KOMYHAJIbHUX 3aKJa-
OiB OXOPOHHU 3[0POB’SI 3iMCHIOETHCA 34 PAXYHOK
KOIIITiB JIep:KaBHOT0 Ta MiCIIeBOTO OIOAKETiB.

Ha namy gymMKy, HUHi B TpaBOBOMY PeTyJII0BaHHI
CYCIIiIbHUX BifHOCUH Y c(epi gep:raBHOTO (hiHAHCY-
BaHHS JeP:KAaBHUX Ta KOMYHAJIBHUX 3aKJIaliB 0X0PO-
HI 3[0POB’ 4 CKJIATacs IIeBHA K0JIi3isf. 3 0MHOT0 60Ky,
pos’sacuerna KCY micTuTs iMmepaTuBHi MoT0KeHHS
mono 0e30IJIATHOTO HAJTAaHHA MEIWYHOI JOITOMOTH
B [I€P:KABHUX 1 KOMYHAJbHUX B3aKJaJaX OXOPOHU
3popoB’a. 3 inmoro — imme pos’acuenna KCY rta
YMHHI HOPMATUBHI aKTH (3aKOHM, MiJ3aKOHHI aKTH)
3aKPiILIIOIOTh IIPABHJIO IMOAO 3ajeKHOCTi (hiHaH-
cyBaHHA 0e30IJIATHOTO JiKYBaHHA B JEP:KAaBHUX Ta
KOMYHAJbHNX 3aKJIaJaX OXOPOHHU 3I0POB’A Bif Bim-
TOBiHOT0 OI0/3KeTHOT0 (hiHAHCYBAHHS, 10 BHEMOXK-
JUBJIOE HaJaHHS 0e30IaTHOI MeAWYHOI JOIOMOIHT
B IIOBHOMY 00Cs3i.

Hamaranns BupimuTu BKasaHy mpo0JeMy MAaJo
HaCTimKoM yxBajieHHA 3akoHy YKpaimu «IIpo BHe-
CEeHHS 3MiH 0 JeAKMX 3aKOHOJABUYMX aKTiB YKpai-
HU 100 VAOCKOHAJEeHHA 3aKOHOJABCTBA 3 NMUTaHb
JIiIBHOCTI 3aKJIaJiB OXOPOHM 3M0POB’sA» BiJ 6 KBiT-
Ha 2017 p. Ne 2002-VIIIL. 3asHaueHnM HOPMATUBHUM
aKTOM YIIPOBAJKEeHO IIPOIleC IIePeTBOPEHHS KOMY-
HAJbHUX 3aKJIaAiB OXOPOHU 30POB’ A (KOMYHAIbHIX
YCTaHOB) HA KOMYHAJbHI HEKOMepITiiiHi migmpuem-
CTBAa, II0 MAJI0O METOI0 301/IbINIeHHS TOCIIOAAPChKOI Ta
(pinamCcoOBOI caMOCTIAHOCTI WX 3aKJIAIiB.

3 oriAnxy Ha Iie, BUHWKAE IMUTAHHA IIOZO 3a0e3-
MeYeHHdA TapaHTil [OTpMMAaHHA BKa3aHUX KOH-
CTUTYIIIMHUX IIOJIOKEHb, AKe Ha Cy4yacHOMY eTalli
VKPaiHCBKOTO JIep:KaBOTBOPEHHS € BeJbMM IIpobJie-
MartuuHuM. Hapasi mo 3akiamiB oxopoHU 310pOB’A
HAIXOAATH CKAapru, 0cOOJIMBO Bifl ypasiuBUX BEPCTB
HaCeJIeHHd, 1100 BUPINIeHHS TUTAaHb PO HaJaHHA
OesommaTHoi Megumumoi gomomoru. Tak, 3a ZaHUMMU
aHaJi3y opranisarii po6oTu 3i 3BepHEHHIMYU TPOMA-
IsH, mo Hagiinum o MiHicTepcTBa 0XOPOHHU 370-
poB’a (maai — MO3) Yrpaiau y 2020 pori (TodTo Ha
Yyac yIpPoBaKeHHI MeIUUHOI pe)oPMH), «IIPOTITOM
2020 pory mo MO3 Vkpaiuu magifimmio 19 849 asep-
HeHb I'poMajdH.. Pe3yjbTaTd aHaNidy HIHUCbMOBUX
3BEPHEHD 34 3MiCTOM OCHOBHUX IIUTAHb: IIOAO0 HAJaH-
Ha MeanyHOI foromoru —15,74% (27,8% —2019 pik);
o710 3a6e3meueH s JiKaMu Ta BUPo6aMy MeTMTHOTO
npusHauenus 11,63% (14,4% - 2019 pixk). ... 3men-

ITeHHSA KiJTbKOCTI MMCHMOBUX 3BEPHEHL IIOB’SI3aHO
3i 3HAYHOIO KiJTbKICTIO YCHUX 3BEepPHEHb Ha Tese(oH-
HY «rapauy Jinito» MO3 Vkpaimu 70 727 (38 793
y 2019 pomi), s6imbmreHHAM KigbKocTi iH(OpMA-
miftHmx MarepianiB Ha odimifimomy BebGcaiiti MO3
YKpaiHu Ta HaJaHHS BigIOBigeld 3asdBHMKAMH Ha
eJIeKTPOHHI 3BepHEHHA. ... OCHOBHUMYU HTUTAHHIMU,
AKi IOPYIIyBaJyM COIialbHO He3axWIleHi Kareropii
IPOMAfAH, €: .. OE3KOINTOBHE HAJAHHA MEeIMYHOI
nmomomoru; 3abesmedyeHHA JiKAPCHKUMU 3acob0amMu
Ta BUPOOAMU MeIUUYHOTO NMpU3HAUEHHSA 0e30ILIaTHO
abo Ha TiJBroBMX yMOBaXx. .. HaiiGinbIne rpoMagdH
TypOyBaIy MUTAHHA ... HATaHHA METUUHOI TOIOMO-
ri, 3a0e3meueHHsd JiKaMM Ta BHpPoOAMU MeIUUYHOTO
npu3HauYeHHA. ... 1Ipo HajaHHA MeJWYHOl J0IOMO-
ru — 1 934 3BepHeHH; PO 3abe3meyeHHA JiKaMu Ta
BupoOamMu MeamuHOro mpusHauenus — 2 309 ssep-
HeHb» [8]. HeoOxigHo 3a3HAUMTH, 110 IIi TOKA3HUKY
MaJIu Miclie BiKe Iic/ia HabpaHHS YMHHOCTI BUIEHA-
BeJIeHNMH HOPMATHBHUMMU aKTaMM B MeKaX MeIuy-
HOI pedhopMH.

Taxum umHOM, 3a 2020 piK MOPiBHAHO BEIUKOIO
3aMNINUIACT KiJbKicTh 3BepHEHD i3 00Ky rpoMaisan
no MO3 came 1mo70: a) 6e3KOIITOBHOTO HAJAHHS
MeJUUHOI Jomomoru; 0) 6esommaTHOro abo miJIbro-
BOTO 3a0e3IeUeHH JiKaMu Ta BUPOOaMy MEIMTHOTO
npusHauenus. Ciig momartu, 110 HaBeleHi IOKA3HU-
KU € JeI0 YMOBHUMHU, OCKIIbKY BeJIMKa KiJbKicThb
3BepHEHb HAIXOAUTDb TAKOXK Ha YPAZOBi rapaui minHil
IO perioHaJbHUX Ta MiCIleBHX OpraHiB Baagu ado
OesmocepeHLO 10 KEPiBHMKIB 3aKJaJiB OXOPOHU
3m0poB’d. Yce Iie BKasye, IO Ha TemepilmHii uac
MeTa TrapaHTYBaHHS B HAIIiW Jep:KaBi 6e30IIaTHO-
ro IOCTYIY 10 HAZaHHA MeJUYHOI JOIMOMOTH IIle He
IocATJa CBOEL MeTH.

3 oruaay Ha Iie, B HAYKOBUX KOJIAX BeIETHCA TPH-
Basa mmpokomacmitabna auckycisg. Tax, I[. Kapa-
MUIIIEB, TPOMOHYIOUM BUPIIIeHHS (YHIAMEHTAJb-
HUX mpobieM y cdepi 0XOpoHU 3H0pOB’sd, 3a3HAUAE:
«HeoOxigHo B3a mWpUKJIAIOM PO3BUHEHUX Kpaid
mepef0auUNTH €IMHI TEXHOJIOTIUHI CTAHAAPTH MeIUU-
HOI JOTIOMOTH, YIIPOBaAUTH CTPaX0Bi MeXaHi3Mu, 1110
JO3BOJINTDH BUKJIOUNTHA HASIBHI IJIATEXKi Ta CTUXIAHO
HapOCTAJIbHY IJIATHICTH, AKi OYKBAJILHO pPO30EIy-
I0Th SK TAIli€HTiB, TaK i MeIWYHMWX IPAIiBHUKIB,
i 3abesmeunTy HagaHHA 0€3KOIITOBHOI rapaHTOBAHOI
MeAWYHOI JOIOMOTHY rpoMagaHam» [4, c. 163]. Hoxa-
Mo, 1110 cripo0a BUpIiIlIeHHS BKasaHoi mpobiemu OyJa
3pobyieHa y 3B’A3KY 3 PO3POOKOI0 IPOEKTY 3aKOHY
Yxpainu «IIpo 3arambH0000B’ A3K0BE JepiKaBHE COIIi-
aJbHe MeIMYHE CTPaXyBaHHA B YKpaimi» (N 4981-2
Bix 02.08.2016 p.) [9], omHak moTemep Ieit HOpMA-
TUBHUH aKT TaK i He 0yJI0 3aTBEPKEHO.

Y Merkax HAIIOTO JOCTiIKeHHS 3BePHEMOCS 10
rpamaTuuHOro ((isosoriyHoro) TayMaueHHA MTOHAT-
T4 «rapaHTia». C. O;KeroB y CBOEMY CJIOBHUKY BU3HA-
yae Ie MOHATTA TaK: «3al0pyKa, IOPYKa B UOMY-He-
Oyxb, 3abesmeuenus» [10, c. 130].
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IMoxo B8wmicTy KOHCTUTYIIMHUX TapaHTiif, TO
T. I'ynsp Bu3HaUae, IO «TapaHTii peasisarmii KoH-
CTUTYIIINHKUX TIpaB i ¢BOOOJ — Iie cucTeMa 3aXOfiB,
COPAMOBAHMX HA CTBOPEHHS HAJNEKHUX YMOB MJA
OesmepemrkogHol peasisalfii Ko:KHOIO 0c006010 IIPO-
rojormenux B OcHOBHOMY 3aKoHi mpaB i cBOOOmI»
[11, c. 138]. 0. Hasapko, mocmipKyooun NUTaHHA
rapaHTiii peajisalii mpaBa Ha OXOPOHY B3I0POB’A
B Ykpaimi Ta B Kpaimax €Bpomeiicbkoro Comay,
3a3HAYAE, IO «3aBAaHHAM pedopM Y cepi HOJITUKY
OXOPOHH 370pOB’d B OiIbIITOCTI Kpain €BpomeichKo-
ro Coro3y €: 301/IbINeHHS KiJTbKOCTI 3acTpaxoBaHUX;
JIelleHTpaisalisa IepKaBHOI CUCTEMH OXOPOHHU 3]0-
poOB’d; po3ImupeHHA cepyd IEPBUHHOI JOMOMOTH,
aBTOHOMII cTaImioHapiB; IoCKUJIeHHA IPUBATHOTO CEK-
TOPY; HOJIMINEHHA AKOCTi MeJUYHUX IIOCJIYT; IIPio-
PUTETHICTD MPO(iNaKTUKY Ta MeANTHOI OCBITH TIEepe]]
IIPOIIeCOM JIiKyBaHHA» [3, c. 411].

I3 maBemenoi aprymenramii BUILIMBAE, IO 3Mic-
TOM rapaHTiil IpaBa JIOAWMHY IJIA peasisallii mpasa
HAa OXOPOHY 3[I0pOB’d € 3abe3IeueHHA Ta peatisaiia
CHCTEMM «3aXOMiB, CIPAMOBAHMX Ha 30epe:KeHH:A
Ta BigHOBJEHHA (isiosorivHMX 1 MCUXOJOTiIUYHUX
(yHKIIi#, onTHMAaIBHOI Mpales3 aTHOCTi Ta coIliab-
HOI aKTUBHOCTI JIOAUHY 34 MaKCHMAaJIbHOI Oiosoriy-
Taxkux 3ax0fiB yX1BalOTh OpraHU JepP:KaBHOI BJIagu
Ta OPraHM MiCIIEBOTO CAMOBPSAYBAaHHS, 1X IIOCAZO-
Bi ocobm, 3aKJagy OXOPOHU 3M0POB’dA; (diswuHi oco-
Ou-migmpueMiti, AKi 3apeecTPOBaHi Y BCTAHOBIEHOMY
3aKOHOM IIOPAAKY Ta OJep:Kajid JIiIeH3il0 Ha IIPaBo
IIPOBAIKeHHA IOCIOJAPCHKOL JifAIBLHOCTI 3 MEAMYHOI
MpaKTUKW; MeIWYHi Ta (papmalleBTHYHI IpaIliBHU-
KM, (paxiBii 3 peabimitamii, rpomanceki 06’ eJHAHHA
irpomagauu» [7], 30Kpema, vy chepi HaJaHHA MEIIY-
HOI TOIIOMOTH.

3akon Yrpainu «IIpo mep:xaBHi Ginancosi rapan-
Tii MeguuHOTO 00CIYrOBYBaHHA HaceJeHHS» (maji
3akon), yxBamenuir 19 :xostaa 2017 p. y 3B’a3Ky i3
3aIMlpOBalKeHHAM MeJUUHOl pehopMHU B HAIIIi# Kpai-
Hi, BUBHAUAE JIep:KaBHi (hiHAHCOBI rapaHTii HaJaHHA
HeOOXiTHUX mallieHTaM IIOCIYT i3 MeAMYHOTr0 06CIy-
rOBYBaHHA (MeIUUYHUX TOCHYT) Ta JiKapChbKUX 3aCO-
0iB HameKHOI AKOCTiI 3a paxyHOK KomTiB [lep:xaB-
HOTO OHO)KeTy YKpaiHum 3a IIporpamMoi0 MeJuuHNX
rapanTiii. lleii HopMaTuBHUM aKT, 10 € TPUHIIUIIO-
BOIO HOBEJIOIO B TaJIy3i 0XOPOHU 3I0pPOB’s, BU3HAUAE
JIep:kaBHi (piHAHCOBI rapaHTii HaZaHHA MeIUYHUX
MOCTYT Ta JiKapCcbKMX 3acobiB; IporpaMy Memumy-
HUX TapaHTill; MOpAMOK 3abes3leueHHA peasisamii
mporpaMu MeAMYHUX TapaHTill, OCHOBHI MPUHIUIIN
IporpaMy MeIWUYHUX TapaHTii, IpaBa Ta 000B’A3KK
maIieHTiB y cdepi gep:kaBHUX (DiHAHCOBUX rapaHTiit,
0c00JIMBOCTI IOTOBOPIB IIPO MeAMUHE 00CIyrOBYBaH-
HA HaceJleHHd 3a IPOr'paMoOI0 MeIWYHWUX TapaHTiH,
MOPAZOK OTPMMAHHA MEIWYHWUX IOCIYT Ta JiKap-
CBKUX 3ac00iB 3a IMPOrpamMoI0 MeAWYHMX TapaHTii,
OCHOBHi 3acajgy OIJaTH HaflaHHA MeAWYHUX MOCIYT

Ta JiKapchbKMX B3acobiB 3a IPOTPaMO0 MeIWYHUX
rapaHTiii; 0coGJMBOCTI KOHTPOJIO 38 HOTPUMAHHIM
3aKOHOZIaBCTBa IIPO JlepKaBHiI (piHaHCOBi rapaHTii
MEeIWYHOTO 00CTYyTOBYBAaHHSA HACEJIEHH.

Yxasanuil 3aK0H BUBHAUAE 3MIiCT MOHATTSA IIPO-
rpaMu Jep:KaBHUX TapaHTiii MeIMUYHOTO 00CIYTOBY-
BaHHA HaceJeHHA (IporpaMa MeINYHUX TapaHTii) AK
IpOTrpaMu, «IIO BHBHAYAE MEPeJiK Ta 00cAT Memguy-
HUX TOCJYT (BKJIOYHO 3 MeIUYHUMU BuUpobamm) Ta
JiKapchbKUX 3ac00iB, TOBHY OILIATY HAJAHHA AKUX
malieHTaM JiepsKaBa TapaHTye 3a PaXxyHOK KOIITIB
Iep:xaBHOTO OOM:KETY YKpainu 3rifiHo 3 TapudoM,
IJ14 Tpo(iaKTUKY, [1arHOCTUKY, JiKYBaHHA Ta pea-
OimiTarmii y 3B’ 3Ky 3 XBopobaMu, TpaBMaMu, OTPYEH-
HSAMY i MaTOJIOTIYHMMY CTAHAMMY, & TAKOXK Y 3B’ A3KY
3 BaritHicTio Ta mosioramu» [12].

BigmoBigHO 10 MBOr0 HOPMATHMBHOTO aKTa CTBO-
peHO YIoBHOBaxkeHUi oprad — HamionansHy ciyK-
Oy oxopoHm 3mopoB’a VYrpaimm (mami — HC3Y),
OiANBHICTE AKOTO TI'PYHTYETHCA HA IMOJOKEHHAX
3akony Yipainu «IIpo mep:xaBHi QinamcoBi rapas-
Tii MeguYHOTO 00CTYTOBYBaHHS HaceJeHHA», [lnany
saxoniB i3 peanisamii Kommenmii pedopmu (inan-
CYBaHHS CHCTEMM OXODPOHH 3I0POB’d Ha Iepion mo
2020 poxy, 3aTBepAKEeHOTO po3nopAmKeHHAM Kabi-
Hery MinictpiB Yrpainu Big 15 mucromaga 2017 p.
Ne 821-p, Ilonoxkenna mpo HamiomanbHy ciay:x0y
310poB’s YKpainu, 3aTBepa:KeHe mocTanoBoio Kaoi-
Hery Mimictpie Yxpainm Bixm 27 rpymua 2017 p.
Ne 1101 «IIpo yrBopennsa HamiomampHOi ciy:x0m
3I0POB’A YKpainm».

Y 3B’A3KY 3 aKTYaJbHICTIO Ta MPOOJIEMATHUKOIO
HAIIIOTO JOCTiKeHHA PO3TVIAHEMO OiJBII JeTaabHO
mpo0JieMH, AKi ChOTOAHI BUHMKAIOTh Ha NLIAXY pea-
Jisarrii mpaBa JIOAMHU Ha 0XOPOHY 3J0POB’ 4.

Ilo-mepmre, 3akomoM mepenbaueHO SAK KpHUTe-
piit onatu Tapudu, a came CTaBKY, «II0 BU3HAUYAE
po3Mip moBHOI omiaT 3a mependaveHi MPOTPaMOI0
MeIWYHMX TapaHTii MeNWUHi NOCIYrd Ta JiKap-
cbKi Bacobu» [12]. 3asnaueni Tapudu nepenbaueHo
AK KPUTEPift omjaTu JUIle 3a MeIWYHI IOCIYTHd Ta
JiKapchKki 3aco0Om, 1[0 mepexbadeHo BiAmOBiZHUM
MaKeToM IIOCJIYT IPOrpaMy MeJUUYHUX TapaHTii, ki
3aKJAIy OXOPOHM 3I0POB’S MOXKYTH 00MpaTH I
koutpaxkTyBanua 3 HC3Y. BogHouac gy:Ke uacto
TPAILIAIOTECA BHUMOAAKY, KOJU MAI[ieHTOBI HEoOXim-
HO HAJaTH AONATKOBI MeIUYHI IIOCIYrH Ta JiKapchKi
3acobu, II[0 BUXOLATH 3a MeXKi BKasaHMX IIaKeTiB
moCyT. AJte IPH ITbOMY iX HACTYIIHY OILIATY 34 TapH-
(hamu, BigmoBigHO MO0 3aKOHY, He ImepexdaveHo, II0
IpUMYIIye MalieHTa KyoyBaTH JiKapcbKi 3acobu 3a
BJIACHI KOIITH Ta, AK HACIiL0OK, TArHE 3a 0000 ULC-
JIEHH]i CKapTu.

Ilo-npyre, He BIiAIIKOLOBYETHCA 3 [JEPIKABHO-
ro OlOIKeTy 3a IIPOrpaMOl0 MeAWYHMX TapaHTii
3aCTOCYBAaHHA JiKapCbKUX 3ac00iB, He BHECEHUX 0
Hamionanbaoro Ilepeniky OCHOBHUX JiKapChbKUX
3aco0iB, AKi MmigIAraloOTh BaKYMmiBJIL 3aKJIagaMu
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i yCTaHOBAMHM OXOPOHU 3I0DPOB’d, IO MOBHICTIO a00
YaCTKOBO (hiHAHCYIOThCS 3 IEepPIKABHOIO Ta MiCIeBUX
Oro/KeTiB, mepemdaueHOTO IIOCTaHOBOI Kabimery
Misnictpis Yrpainu Big 25 6epesusa 2009 p. Ne 333
«Jledaki muTaHHA MEPKABHOTO PETYJIOBAHHA I[iH Ha
JiKapchKi 3aco0u i BUpoOu MegUUHOTO MPHU3HAYEH-
H». YTIM Ha IOPaAKTUIl AYKe YacTO TPAILISIOTHCA
cUTyallil, KoJIu HalieHTOBi HeobXigHe 3aCTOCYBAHHA
BKa3aHMX JiKapChbKUX 3ac00iB, I[0 3HOBY BUMArae ix
IpuAOaHHA 3a BIACHI KOIITH.

fx Mu 3asHavaau BHIIE, BIIKPHUTOI BXKE TPH-
BaNWil dYac B3aJUINAETLCA IMPOO6IEMa METHUUYHOTO
CTPaxyBaHHSA, IO CYTTEBO MEPEIIKOIKAE TOCTY-
Iy HaceJIeHHA 10 0e30IIaTHOI MeJUUYHOI JOIOMOTH
B mepefbaueHnX BifITIOBiIHMM JOTOBOPOM BHIIATKaX.
3apy0ixHMI HOCBiJ 3acBiguye, 110 HA LOMY ILIAXY
IIOCTYI Yy HAC JaBHO BiJICYTHIiH.

Takox BelbMU MOPOOJIEMATHYHUM IUTAHHAM
€ OesommaTHe 3a0e3leueHHa MAI[i€eHTIB 0e30IIaTHH-
MU JiKapchKMMU 3acobamu (BifmoBimHO m0 mocTa-
moBu Kabimery Minicrpie Ykpainu Bix 17 cepmusa
1998 p. Ne 1303 «IIpo BuopsaakyBaHHS 0e30IJIATHO-
ro Ta MiJBrOBOTO BifIYCKY JiKapChbKUX 3acobiB 3a
pelenTamMu JiKapiB y pasi am0OyJIaTOpPHOTO JiKyBaH-
HS OKpeMHUX I'PYI HaceJeHHS Ta 3a IeBHUMHU KaTe-
ropiamum 3axBopioBaHb»). Ili ikapcwski 3acobm Ha-
XOIATh MO COLIAJbHUX ANTeUHUX YCTAHOB Y IyiKe
o0MexeHOMY 00ca3i, 10 € HeLOCTATHIM AJIA CYCIIiIb-
HUX IOTPeD, 10 3MYIIIye BKasaHi B I[bOMY HOPMATHB-
HOMY aKTi rpynu HaceJeHH (IAIlieHTiB) KYIyBaTH ITi
3aco0u 3a BJIACHi KOIIITH.

BucnoBku. IlincymMoByloum aHami3 IOPYIIEHUX
y IBOMY JOCJTiIKeHHi MUTaHb, 3pO0MMO TaKi BUCHO-
BKM. 3ajekaapoBaue B cT. 49 Kouncrurynii Yrpainu
IpaBo Ha 0e30ILIaTHY MeIUUYHY AOIOMOTY B JepiKaB-
HAX Ta KOMYHAJBHMX 3aKJaJaX OXOPOHU 3J0POB’A
Mae OyTu 3abesmeueHe Oep:KaBOI0 3a JOIIOMOIOIO
KOMILJIEKCY IIPaBOBMX, E€KOHOMIUHMX Ta OpraHisa-
miHIX 3axomiB. BogHouac HA NMPAKTHUINI BUHUKAE
farato mpoOseM, OB S3aHUX i3 peasisalieio IbO-
ro KOHCTHTYIiNHOTO IIpaBa, MexaHisM 3abe3eueH-
HA AKOTO IIOJATAE B Jep:KaBHOMY (hiHAHCYBaHHi:
a) coliaJbHO-eKOHOMIUHUX, 0) MeIUKO-CaHiTaApHUX,
B) 03710poBUO-TIpodinakTHuHuX mporpam. Ilompu Te,
IO CYCIiIbHI BifHOCHHM Y cdepi 0XOPOHH 3T0POB’ A,
30KpeMa Jiep:KaBHOTO (hiHAHCYBAHHSA AEPIKABHUX Ta
KOMYHAJIbHUX 3aKJAJiB 0XOPOHU 3J0POB’fA, PEry.Iro-
I0THCA YNCJICHHUMH HOPMATHBHUMMU aKTaMU, HaTe-
Iep y IPaBOBOMY PeryJIOBaHHI WX BiTHOCHH CKJIa-
Jacs IeBHA KOJi3ig Iofo 0e30IIaTHOCTI HagaHHSI
MeguuHoi momomoru. Hamaranusa BuUpIIIuTH IPOO-
JeMy 6e30IIaTHOTO JOCTYIY [0 HAaJaHHS MeIMYHOI
JIOTIOMOTH Y 3B’ A3KY 3 IPOBEJIeHHSIM MeIUUHOI pedop-
MU, 30KpeMa, uepes YXBaJIeHHSI HOPMaTUBHUX aKTiB,
HAIIpaBJIeHUX Ha 3a0e3leueHHA Nep:KaBHUX (hiHAH-
COBUX TapaHTifl HajJaHHA HEOOXiTHWX mallieHTaM
IMOCTYT i3 MeIWYHOTO OOCIYrOoBYBAaHHA (MEIMUHUX
IOCJAYT) Ta JiKAPCHKUX 3ac00iB HANEKHOI AKOCTI,

IPUPOAHO aKTyasi3yBajo HU3KY NIPOOJEM Y IILOMY
HampaMi, a caMe: BiIIIIKOAYBaHHA 3a MPOTPaMOI0
MeAWYHUX TapaHTii JOJATKOBUX MEJUYHUX IIOCTYT
Ta JiKkapchbKux 3aco0iB 3a Tapudamu, 1o He BXOIATH
IO TMaKeTiB IOCJIYr mporpaMu MeIWMYHUX TapaHTii;
BiIIIIKOYBaHHA 3 IePIKABHOIO OIOI)KETy 3a Iporpa-
MO0 MEIMYHUX TapaHTifl 3aCTOCYBAHHS JTiKapChbKUX
3aco0iB, AKi He BRJINOuUeHi 10 HamionanbHOro mepe-
JIKYy OCHOBHMX JiKapchKMX 3aco0iB, gki mimmsra-
I0Th 3aKYMiBJIi 3aKJaflaMy ¥ yCTaHOBAMU OXOPOHU
3I0POB’ 4, IIT0 ITOBHICTIO 00 YACTKOBO (MiHAHCYIOTHCS
3 IeP:KABHOTO Ta MiCIeBUX OIOIKETiB; YIpPOBaIKeH-
HS 0 CHCTeMU OXOPOHH 3J0POB’ S MPOTpaMu Meaud-
HOTO CTPaXyBaHH; peasbHe 3a0e3meueHHsa 0e301IaT-
HOTO Ta MiJIbTOBOT0 BiIyCKY JiKapchbKux 3acobiB 3a
pelenTamMu JiKapiB y pasi amM0yJIaTOpHOTO JiKyBaH-
HS OKPeMUX I'PYI HaceJeHHS Ta 32 MeBHUMU KaTero-
pisiMU 3aXBOPIOBAHb.

Bupintenua oxpecieHux mpobjeM BUMAarae BIO-
CKOHAJIEHHS HOPMATHUBHUX IIPUIINCIB, B30KpeMa,
mono Orom:KeTHOro (piHaHcyBaHHS y cdepi 0XOpoHU
37I0POB’dA, AK-0T 3a0e3IeUeHHsA BUKOHAHHSA 3aBJAaHb
Iep:KaBHOTO (hiHAHCYBAHHS TapaHTIl MeIUuYHOTO
00CIyrOBYBaHHS HACEJEHHS.
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COLIAJIbHA TEPJKABA B YKPATHIL: BAKOHOITPOEKTHI POBOTH
3A YACIB TAHJEMII ROPOHABIPYCY (HACTHUHA ITIEPIITA)

ABTopoM migKpecieHo, 0 HU3bKAa COIliaIbHAa OPi€HTOBAHICTS eP:KaBHOI OJITUKH, 1110 criocTepiraethesd 3 2014 poxy,
a TAaKOJK IIaHJEeMisd KOPOHABIpYyCY, AKa BKPall 3aroCTpuJia CUTYallil0 Ha PUHKY IIPalli, BUKJINKAJIX IIIOKOBI COIiaTbHO-eKO-
HOMIiuUHI HACHiAKH )1 YKpaiHChKUX IpoMajaH. [ 3a TaKMX CKIAIHUX YMOB BaKJIUBUM HAYKOBUM 3aBIAHHIM € PO3POOKa
HU3KU 3aX0[iB Ay 3a0e31eueHHA 1S HUX HAJIEIKHOTO COI[iaIbHOTO 3aXMCTY i miATpuMKuU. BapTo 3asHaunTH, 1110 mosu-
TUBHIM KPOKOM € Te, III0 3a OCTaHHi [Ba POKM MiHiMaIbHa 3apobiTHa maara 6ysa migsunieHa g0 5 000 rpuBeHs, i3 1 ciunsg
2021 poxy — 10 6 000 rpuBendb Ha Micanb. I3 1 rpyaua 2021 poky ouikyerbed e opue ii migsumenns — 10 6 500 rpuBeHb
Ha MicaIlb.

ABTOp 06I'DYHTOBYE, 110 HABPS UM MOYKHA MMOTOSUTHICH i3 TMM, 1[0 IPY I[LOMY He Oy./Iu migBuIeHi inmri 6a3osi corri-
aJbHi CTaHIAPTH, AK-0T PO3MiPH IPOKUTKOBOI0 MiHIMyMYy AJIS BiTIOBIIHMX COI[iaibHUX i AJeMorpadiuHuX I'pyI Hace-
JeHHA (Hai0iMbIT Bpa3MuBHUX). I3 TOUKY 30py KOHCTUTYIIIHOTO IpaBa Iie MOKHA POSTJIAJATH SK MOPYIeHHSA MPUHITA-
my piBHOCTIi. 31aBajocd 6, IOA0 HANOIIBIIT YPasIUBUX IPYIN HACEJEHHA IPUHIUAI PIBHOCTI MOPYIIYBAaBCA 3aBKAU, aje
1e OyJI0 BUSABOM TaK 3BAaHOI MOBUTUBHOI AucKpuMiHaIii. OcobnrBe 3aHEIOKOEHHA BUKJINKAE Te, 1[0 CTOCOBHO IIUX TPYI
MOPYIIEeHHA TPUHIIUITY PiBHOCTI 3apa3 MOJKe BBAYKATHCS He IIO3UTUBHOIO, & HETATUBHOIO TUCKPUMiHAIIIEIO.

ABTOpOM TpOaHANiI30BaHO MPOEKT 3aK0HY YKpainu «IIpo BHECeHHS 3MiH [0 TeIKUX 3aKOHOJAABUMX aKTiB YKpaiHu
II0ZO0 CTBOPEHHA IIepeJyMOB IJIA IiABUIEHHSA IPOKUTKOBOr0 MiHIMyMy Ha PiBeHb, He HUMKUNIM PiBHA (DAKTUYHOTO IIPO-
JKUTKOBOTO MiHiMyMmy» Bif 05 uepBHA 2020 poky 3a peectp. Ne 3515-1, ypAmoBuil IPOEKT 3 aHAJOTIUHOI HA3BOIO BiJ
29 tpaBua 2020 poky 3a peectp. Ne 3515, a TakoK IPOEKT 3aKoHY YKpaiuu «IIpo BHeceHHS 3MiH [0 JeAKUX 3aKOHIB
YKpaiuu 1mom0 BCTAHOBIEHHSA i 3aTBePAKEHHI OKPEMUX JeP:KaBHUX COIiaJbHUX rapaHTiii» Bix 16 Bepecua 2019 pory
3a peectp. Ne 2146. Ha migcraBi 11boro aBTOpKa JOBOAUTD, 1110 OJHUM i3 MPiOPUTETHUX aHTUKPU30BUX 3aX0[IiB MA€E CTa-
TH Tepexij 10 GaKTUYHOTO IMOKA3HUKA IPOKUTKOBOTO MiHIMyMy Ta HOTO IOZAJIbINe IOPiuHe 3aKpillieHHS B 3aKOHI
mpo lep:xaBHuit OI01KeT, POOUTH iHII BUCHOBKY Ta MPOIO3UIIi.

Karwuosi crosa: nepixaa, colianbHi IpaBa, colliaibHa QYHKIIA Jep:KaBH, COIiaabHa MOJMiTUKA, COI[iATbHIIM 3aXUCT,
IPUHIIUT PiBHOCTI.

Korolevska N. Yu. SOCIAL STATE IN UKRAINE: BILL WORKS DURING THE CORONAVIRUS PANDEMIC
(PART ONE)

The author emphasizes that the low social orientation of state policy, which has been observed from 2014 to date, as
well as the coronavirus pandemic, which has exacerbated the situation in the labor market, have caused really shocking
socio-economic consequences for Ukrainian citizens. And under such difficult conditions, an important scientific task
is to develop a number of measures to provide them with adequate social protection and support. It should be noted that
a positive step is that for the last two years the minimum wage has been increased to 5,000 hryvnias, from January
1, 2021 - to 6,000 hryvnias per month. From December 1, 2021, another increase is expected — up to 6,500 hryvnias
per month.

The author argues that it is hardly possible to agree that other basic social standards have not been raised — first of
all, the subsistence level for the relevant social and demographic groups (the most vulnerable). From the point of view
of constitutional law, this can be considered as a violation of the principle of equality. It would seem that the principle of
equality has always been violated against the most vulnerable groups, but this was a manifestation of so-called positive
discrimination. Of particular concern is the fact that in relation to these groups, violations of the principle of equality
can now be considered not as positive but as negative discrimination.

The author analyzes the Draft Law of Ukraine “On Amendments to Certain Legislative Acts of Ukraine to Create
Preconditions for Raising the Subsistence Minimum to a Level Not Below the Level of the Actual Subsistence Minimum”
of June 5, 2020, register. No 3515-1, the Government’s project of the same title dated May 29, 2020, register. Ne 3515,
as well as the Draft Law of Ukraine “On Amendments to Certain Laws of Ukraine on the Establishment and Approval
of Certain State Social Guarantees” of September 16, 2019, register. Ne 2146. Based on this, the author argues that one
of the priority anti-crisis measures should be the transition to the actual subsistence level and its subsequent annual
enshrinement in the law on the State Budget, makes other conclusions and suggestions.

Key words: state, social rights, social function of the state, social policy, social protection, principle of equality.

ITocranoBka mpo6aemu. Husbka comiangbHa opi-
€HTOBAHICTL JIeP:KABHOI IONITHKH, IO CIOCTepira-
eThesa 3 2014 pokry, a TakoK MaHIeMisa KOpoHaBipycy,
sdKa BKpall 3arocTpuja CUTYyallil0 Ha PUHKY IIpalli,
BUKJIUKAJIN IITOKOBi COIiaJIbHO-eKOHOMIUHI HACJIiJ-
K¥ IJIA YKpaiHChKUX rpoMazsAH. I 3a TaKMUX CKJIaJHIX
VMOB Ba;KJIMBUM HAYKOBUM 3aBIAHHAM € PO3pobKa
HU3KHU 3aXO0[[iB g 3a0e3IIeueHHsA A HUX HaJIeKHO-
T'0 COI[iaIbHOTO 3aXMCTY i MiATPUMKH.

Bapro 3asHaunTH, 110 TO3UTUBHUM KPOKOM € Te,
1IT0 32 OCTAHHI JBa POKK MiHiMaabHa 3apobiTHa IIa-
ra Oyna migeuiena g0 5 000 rpuBens, iz 1 ciuma
2021 poxy — o 6 000 rpuBenb Ha Micanb. I3 1 rpynusa
2021 poKy ouikyeTbed IIe ofHe ii migBUINEHHI — IO
6 500 rpuBeHb HA MiCAIb.

Aute HaBpaA UM MOMKHA TOTOAMTHUCH i3 THM, II[0
TIpY LOMY He OyJIu miABuIeHi immri 6a30Bi comiaabHi
CTaHJApPTH, AK-0T PO3MipH IIPOKUTKOBOTO MiHIMyMy
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JUISI BIITIOBITHMX COIiaJbHUX 1 JeMorpadivaux rpymn
HaceJeHH (Hai0iIbIn ypasanuBux).

I3 TouKM 30py KOHCTUTYIIiIHOIO IpaBa Ie MOXK-
Ha pO3IJIAAATH AK IOPYIIeHHA MPUHIIAIY PiBHOCTI.
3nasaiocs 0, 11010 HANOIMBIIT BPasIUBUX TPYI Hace-
JIeHHA IPUHIUI PiBHOCTI MMOPYIITyBaBCA 3aBK A1, ajie
e OyJ0 BUIBOM TaK 3BAHOI MOBUTHUBHOI JUCKPMMI-
Harii. Oco0/iuBe 3aHEIIOKOECHHS BHUKJIMNKAE Te, IO
CTOCOBHO IIMX TPYI IOPYIIeHHA MPUHIUITY PiBHOCTL
3apa3 MOXKe BBa)KaTHCA He MO3UTHUBHOIO, & HETaTUB-
HOIO JUCKPUMiHAIli€I0.

Cuix BUCIOBUTH IEePeKOHAHHSA, 1IT0 OAHUM i3 Ipio-
PUTETHUX aHTUKPUB0BUX 3aX0/IiB Ma€ CTATH Iepexis
710 (GaKTUYHOTO IIOKA3HNKA IPOKUTKOBOI'0 MiHIMyMy
Ta HOro mojajblile ITOpiuHe 3aKPillJIEHHA B 3aKOHI
mpo Jlep:xaBHuii 6G10mKeT.

AHani3 ocraHHIX HocHigkeHp i myOmikaiii. [Ipo-
OJeMaTHKA KOHCTHUTYIiHHO-IIPABOBOTO XapaKTepy,
OB’A3aHa 3 IOJAJBINON PO30YAOBOIO COIiadbHOL
Jep:KaBy B YKpaiHi, 3HaX0AUTh CBOE BifoOpasKeHHs
y mpanax (axisiis i3 miel raaysi (quB., HaIPUKJIA,
[1; 2]). Aue 3 yaciB mouaTKy naugemii 1d mpobaema-
THKa He aHaJlisyBajach B acIleKTi Jep:KaBHUX COIIi-
aJIbHUX TapaHTifl 3arajoM Ta IiIXOAiB J0 BCTAHOB-
JIeHHA IPOKUTKOBOTO MiHIMyMy 30KpeMa.

Meroro craTTi € aHaNi3 HU3KKM 3aKOHOIPOEK-
TiB, AKi aKTWBHO oOroBopioBasuch y IlapmameHTi
y 2020-2021 pp. Y KOHTEKCT] IIiABUIIEHHA Jep:KaB-
HUX COITiaJbHMX TapaHTil B yMoBax maHAeMii Kopo-
HaBipycHOI XBOPOOH.

OcHoBHUI TeKCT. ABTOPKA CTATTi Opajia aKkTUBHY
y4acTh y po3polii mpoeKTy 3akony Ykpaimm «IIpo
BHECEHHS 3MiH [0 JesdKMX 3aKOHIB YKpaiHu II0A0
BCTAHOBJIEHHA 1 3aTBEp/ KeHHA OKDPEMUX JepiKaB-
HUX COIiaJIbHUX TapaHTiii» 3a peectp. Ne 2146 Bix
16 Bepecusa 2019 poky Ta B #10T0 JOOIPAIIOBAHHI, K€
BimOyBamoca y 2020 porri.

ABTOpKa cTaTTi BBa)Ka€, IO CJiJ YHECTH 3Mi-
HE 10 cT. 3 3akoHy YKpainu «IIpo mpo:kuTKOBUiA
MiHIMyM», yCTaHOBUBIIH, 1110 HabOip MPOAYKTiB Xap-
yyBaHHA, HA0ip HEMPOJOBOJILYMX TOBApPiB Ta Habip
MOCJYT (TaK 3BAHUHU «CIOKUBUMIN KOIIUK») IIIOPiY-
HO 3arBepKkyeTbcsa KabGimerom MinicTpiB micas
IIPOBeIEeHHSA BigmOBiZHOI HAYKOBO-IPOMAaJCHKOI
eKCIIepPTU3HU Ta caMe 10 MovyaTKy posraaxny Ilapia-
MEHTOM IIPOEKTY 3aKOHY mpo [lep:KaBHU OIOIKeET
Ha HACTYIHUM PiK (a He B immuii yac). Takok BapTo
mependaunTH, 110 PO3PAXOBAHUI PO3MIp CIOKUBYO-
ro KOIIMKA He MOKe OyTH MEeHITUM, HiK Horo pos-
Mip, 3aTBepP/KEHUHN Y MOIEePeJHBOMY POIIi (IeTab-
Hime mpo ne xus. [3]).

Ipyra BaskJiuBa Tesa, AKa BiCTOIETHCA aBTOP-
KO0 cTaTTi AK oxHieio 3 aBTOpoK IIpoexTy Ne 2146
Bix 16 BepecHsa 2019 poxry, mosarae B TOMY, IO CJIif
PEKOMeH/IyBaTH 3aKPiIMUTH HA 3aKOHOZABUOMY PiB-
Hi Te, 110 MPOKUTKOBUN MiHIMYM YCTaHOBJIOETHCA
Ypanom came Ha 6a3i BapTOCTi 3aTBEPAKEHOT0 CKJIA-
Iy CIIO}KMBUOTO KOIIKMKA, a PO3Mip MPOKUTKOBOTO

MiHIMYyMy IOZa€eTbCA B IPOEKTI 3aK0HY IIpo [lepikas-
HUH O0IKeT Ha BiAMOBIIHWI PiK.

Tako:x BapTO 3aIIPOIIOHYBATH BBECTH HOPMY, 3TifI-
HO 3 IKOI0 IIPOKUTKOBUM MiHIMYM y PO3pPaxXyHKY Ha
ogHY 0co0y Ha MicAIllb, a TAKOXK BiATIOBiAHI IPOKUT-
KOBi MiHIMyMu JIJ15 OCHOBHUX COIIiAJIbHUX i JemMorpa-
(iuHmX TPyI HaceJleHHHA IOPOKY 3aTBEPAKYIOTHCA
ITapnamenTom y 3akoHi mpo Jlep:xaBHuil O0IKET Ha
BiTIOBimHUH PiK.

IIpu oMy po3Mipu 3a3HAUEHUX BUIIB MPOKHUT-
KOBOTO MiHIMyMy He MOXKYThb OYyTH MEHIITHUMH, HijK
MPOTHO3HI BeJUUYMHYU (PAKTUUHOTO PO3MipYy IPOKUT-
KOBOTO MiHIMyMYy.

Tpers BaKJIuBa Te3a, AKA BiJICTOIOETHCSI aBTOP-
KO0 cTaTTi AK oxHieio 3 aBTOpok [IpoexTy Ne 2146
Bix 16 Bepecusa 2019 poxry, mosAarae B Mpomo3uIlii Ha
3aK0HOJABUOMY PiBHI mepeqdaunTH, 110 B TOMY pasi,
KOJIY PO3Mip (aKTUYHOTO ITPOKUTKOBOTO MiHIMyMy
MIPOTATOM JBOX MIiCSIIiB IIEPEBUINYE 3aTBEPIKeHUI
y Hep:xOiomkeri posMip ITPOMKHUTKOBOTO MiHIMY-
my, Kabimer MimicTpiB mporarom 15 gHiB imimitoe
nepex [lapiamenTom yHeceHHA 3MiH 1o [lep:kaBHOTO
Or0[)KeTy Ha BiJIOBiJHMI PiK, 1110 CTOCYIOThCS IIiABH-
II[eHHA 3aTBEP/YKEHOT0 PO3Mipy IPOKUTKOBOTO MiHi-
MyMYy 3 ypaxyBaHHAM IIPOTHOSHOTO PiBHA iH(IAIL
I0 KiHIIA OI0KETHOTO POKY.

OcTanHA BasKJIMBa Te3a, KA BiICTOIOETHCA aBTOP-
KOIO CTATTi AK 0fHieI0 3 aBTOPOK [IpoekTy Ne 2146 Bif
16 Bepecusa 2019 poxy, mossarae B TOMY, IO, MiCJs
VXBaJIeHHA IIHOTO 3aKOHY ITPOIOHYETHCA AOPYUUTH
Ypsany sabesmednTy BCTAHOBJIEHHSA IIPOKUTKOBOIO
MiHIMyMy [IJIsT BiIIIOBiTHMX COIiaJIbHMX i memorpa-
(iuHmX rpyn HaceJeHHA HA PiBHI He HMKUOMY, HiK
MPOTHO30BaHUM (haKTUUHUU PO3MIp MPOKUTKOBOTO
MiHiMyMYy, BUBHAUEHWH BiTOBiIHO 0 HOBOTO 3aKO-
uy «IIpo mpoxuTKOBUH MiHiMyM» [3].

Pesromyroun, ciix s3asHaumTH, IO I€d ITPOEKT
y:xe Oinbie poky mepe0yBae Ha PosTiAai y Bepxos-
Hilt Pagi Ykpainu.

Ille ogHMM BasKJIUBUM IIPOEKTOM 3 aHAJi30BaHO-
ro MUTAaHHA € TIPOEKT 3aKoHY «IIpo BHeceHHA 3MiH
110 IeIKMX 3aKOHONABUMX aKTiB YKpaiHu IIIOA0 CTBO-
PEeHHA IIepeyMoOB JJIA IiABUIEHHA MPOKUTKOBOTO
MiHIMyMy Ha piBeHb, He HUKUMM PiBHA (PAKTUUHOTO
MPOKUTKOBOTO MiHiMyMy» Bix 05 uepBua 2020 poxy
3a peectp. Ne 3515-1 (zus. [4]).

JAK BumauBae 3 (popMaTy HOro peecTpaliiHOro
HOMepa, Ilefl MPOEKT € ajbTepHATUBHUM. IHiria-
THBa HOTro po3po0KM Hajerxasa caMe aBTOPIN Iiei
crarri. Ha migcraBi geraabHOT0 aHAIiI3Y OAHONMEH-
Horo mpoekTty Kabimery MinicTpiB Yrpainu (pee-
ctp. Ne 3515 [5]) cTOCOBHO BperyIioBaHHA MUTAHBb
(opMyBaHHA TPOKUTKOBOTO MiHIMyMy cJif mif-
KDPECJUTH, IO Ied IPOEKT He TiTbKM MICTUTH He
3aB:K/M BUBAKEHI 3 TOUKHM 30py po3b6ymoBu YKpa-
iHM AK coImiaJbHOI gep:KaBU MigX0AW OO0 IIHOTO
OUTAHHS, a i 6a3yeThcA HA He 3aBKIM ITPABUIbHIHN
MEeTO/0JIOTi], AKa CYIepeynuTh IPUHIIUIIAM Ta I0JI0-
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JKeHHAM MiKHapojHOTo mpaBa. Huxue HaBoAUTHCA
apryMeHTAaIid 1miei Tesu.

Ilo-mepitie, ypAnOBUM TIPOEKTOM IIPOIOHYETH-
cd 3MIHHTHU «iI€0JIOTiI0» IIPOKUTKOBOTO MiHIMyMy
Ta BUBHAUATU HOr0 AK NPUUHATHUN PiBeHb BUTpAT,
a He oTped (AK Ie € y YNHHOMY 3aKOHOIABCTBI) 1A
3a0esmeueHHA HOPMAJbLHOTO (DYHKIIIOHYBAaHHS Opra-
HisMy JoavHY i 30epeskeHHs i 3M0poB’ 4.

Taka mpomosuris He BigmoBimae Pexomempaii
MixxHapomuoi opramisarmii mpami Ne 202 mpo wmimi-
MAaJIbHi PiBHI COIiaIbHOTO 3aXUCTY, 4 TAKOMK CTATTI O
Konsenrnii Misxnapoanoi opramisarii mpari Ne 117
IIPO OCHOBHI IIiJli Ta HOPMH COIiaJbHOI IOJITHUKH,
aka parudikoBana Yxpainotwo y 2015 pormi. i mix-
HapOJHI JOKYMEHTY BU3HAYAIOTH, 1110 IPOKUTKOBUH
MiHiMyM Mae GopMyBaTHCSA HA OCHOBI MOTPEO JIIOIU-
HU, a He HAABHUX PECYpCiB.

Cxix maragaTu, 10 BCTAHOBJIEHI 3aKOHOM YKpai-
uu «IIpo [lep:xaBuuii 6romker Yrpainu va 2021 pix»
COIliaJibHI CTaHAAPTH, 30KPeMa IMPOKUTKOBUN MiHi-
MyM, 0e3mocepeHbO BILIMBAIOTH HA PiBeHb COIIiaJb-
HOTO 3aXMCTY Ta COIiaIbHOTO OJIATOMONYYUS YKPaiH-
cbKUX rpoMandaH. Tomy 0co0auBO BasKJIMBO CYTTEBO
MiBUIIUATH IIi CTAHJAPTH, BPAXOBYIOUM PiBEHD JKUT-
TS HACeJIeHHS, 4 TAK0K HeTaTUBHUH BILINB IMaHAEeMil
roporaipycy COVID-19.

ITo-mpyre, mpoexTom Kabinery MinicTpiB Yipai-
HU CKaCOBYEThCA I'PaJallid IPOKUTKOBOTO MiHIMyMY
I8 OCHOBHUX COIliaJlbHUX i AeMorpadiyHuX Tpyn
HacemeHH (miTu g0 6 pokis; miTu Bix 6 mo 18 pokis;
mparnesgaTHi 0co0u; HemparesaTHi) Ta TPOIOHY€ETh-
cs BCTAHOBJIEHHA JIUIIE IPOKUTKOBOT0 MiHIMyMY Ha
0JHYy 0co0y. 3a3HaUeHA IPOMIO3UI[iA CYIePeUnTh mij-
xomam Mixuapoxguoi opramisamnii mpari (gasi — MOII)
IIIOZI0 BUOKPEMJIEHHA TPYI HACEJIeHHA, AKi moTpeby-
IOTh COITiaJIbHOTO 3aXMCTY, peKoMeHAaIiamM BeecBit-
HbOI opramisarii oxoponu 3x0poB’d (gami — BOOS3)
CTOCOBHO HOPM XapuyyBaHHA, a TaKOMX CTaHIApT-
Hill XKUTTEBiN TpakTuUIi (IiTy PocTyTh i BUMAraioTh
MIOCUJIEHOT'O XapUyBaHHS TOIIIO).

ITo-Tpere, ypaAmOBMM IPOEKTOM IIepemdaueHo
BuHATKHY 3i ctaTTi 95 Kozekcy sakomiB mpo mpaifio Ta
cratti 9 3akony «IIpo omiaTy mparti» 100 HOPMHU
IIPO BCTAHOBJIEHHS PO3Mipy MiHiMasbHOI 3apobiTHOL
IJIATY He HUKUYe PO3Mipy MPOKUTKOBOTO MiHIMyMy
I mpatnesgaTHux oci6. [1a mpomosuria cynepeynTs
mopmam crarti 3 Komsemmii MOII Ne 131 mpo BcrTa-
HOBJIEHHS MiHiMaJIbHOI 3apobiTHOI miaTtu, AKa paTu-
(ixoBana Yrpainoto y 2005 porri.

[To-ueTBepTe, YpPAMOBUM IPOEKTOM IIPOIOHY-
€ThCSA BHECTW 3MiHM [0 3aKOHOZABCTBA i CKAacyBaTH
rapaHTii I[0/l0 BUBHAUEHHA PO3Mipy MiHiMaJIbHOTO
II0CAZI0BOTO OKJIAAY (TapuHOi cTaBKM) MPaIiBHUKIB
OI0:KeTHOTO CeKTOpy. BapTo 3ayBasKuTH, 1110 B YMO-
Bax IIOCTiAHOTO Je(iIUTy JepKaBHOTO Ta MiCIEBHX
Orom:xeTiB, mopiyHoro HemoiHaHCYBaHHA OIOMKeT-
HUX Tajys3el Ie 03HAUae 3HaUHe CKOPOUYEHHS i Tak
MITYYHO B3aHM)KEHOTO DPO3MIpY II0CAZI0BOTO OKJIALy

mpamiBauka [ (mepimoro) tapuduoro pospany €TC
i, BimmoBimHO, pisKe BHM!KEHHS TPYIOBUX IOXOIIB
0JM3BKO 3 MJIH IPAIliBHUKIB OI0[KeTHOI cepH.

Orike, ypAZOBUI IPOEKT 0e3 0OMpaIllOBaHHS
MOXKe CIPUATH MOJAJNbIIOMY PYWHYBaHHIO CHC-
TeMM COI[iaJIbHOTO 3aXUCTy YKPAlHCBKUX IpoMa-
IAH, a TaKOXK I'pyOOMYy IOPYIINEHHIO MiKHAPOTHUX
3000B’A3aHp YKpaiHM IMOAO0 BUKOHAHHSA 0a30BUX
Kougeniit MOII.

Ilna HemomyIeHHA Iiei cuTyalii i BigHOBIEHHA
COIliaJIbHOI CIPaBEeAJIMBOCTI B IUTAHHAX YCTAHOB-
JIEHHA TPOMKHUTKOBOTO MiHIMyMy Ta posMipiB oILia-
T TIpalli B OIOMKETHUX Taly3AX aBTOPKOIO CTATTi
Ta iHImMMM# ocobaMu, AKi MOAIIAOTL II0 AYMKY,
MiITOTOBJIEHO aJbTEePHATUBHUN IIPOEKT 3a PEECTP.
Ne 3515-1, akum mepenbaueHo Take:

1) poBraAHYTH MOKJIWBICTH 3aCTOCYBAHHSA AJb-
TEePHATUBHOTO IiIXOAY 10 BCTAHOBJEHHA Ta 3aTBEP-
IKeHHA IPOKUTKOBOTO MiHIMyMy He HUKUe PiBHA
(haKTUYHOTO IPOKUTKOBOTO MiHIMyMY.

Ilns mporo HeoOXigHO:

1) Buectu 3minm 1o cT. 3 3akony YKpainu «IIpo
TPOKUTKOBUHA MiHIMyM», YCTAHOBWBIIH, IO Habip
TOPOAYKTIB XapuyBaHHA, HAOIp HEIPOZOBOILUMX
TOBapiB Ta HAOIp MOCHYT (TaK 3BAHUU «CIIOMKUBUMI
KOIIIMK » ) IMOPiYHO 3aTBepIKyeTheAa Kabinerom Mimi-
CTPiB mmicJid IpoBelieHHA BiJAMOBiAHOI HAYKOBO-TPO-
MaJICbKOl eKCIIepTH3M Ta /0 IOYaTKy POSTJIANY IpOo-
€KTY 3aKoHY mpo Jlep:kaBHuUil O10KeT Ha HACTYITHUH
pik. Tako:x mepenbayeHo, 10 PO3PAXOBAHUN PO3MIpP
CIIOKMBYOTO KOIITMKA He MOXKe OyTH MEHIITUM 32 foro
po3Mip, 3aTBepKeHNUH Y IoNepeHbOMY POIIi;

2) sakpimuTy, IO TPOKUTKOBUN MiHiMyM ycra-
HOBJIIOETbCA YPAIOM caMe Ha 6asi BapTOCTi 3aTBep-
IKeHOT0 CKJIaLy CIIOKMBUOTO KOIITHUKA, 8 PO3MIp IIpo-
JKUTKOBOTO MiHIMyMy IOJa€ThCA B TPOEKTI 3aKOHY
mpo Jlep:kaBHMI OI0[KET Ha BiAMOBi THUI PiK;

3) yIpoBaJuTH IOJIOMKEHHS, 3TiIHO 3 TKIM PO3Mi-
P IIPOKUTKOBOTO MiHIMyMY B PO3paxyHKY Ha OJHY
JIIOAVHY Ha MiCAIb, a TAKOXK BiATOBiIHI MPOMKUTKOBI
MiHIMYMU IJ19 OCHOBHUX COIliaJbHUX i Aemorpacdiu-
HUX I'PYI HACeJeHHS He MOXKYTb OyTH MEHIIMMU Bif
MPOTHO30BaHUX ()aKTUUHUX PO3MipiB MPOKUTKOBUX
MiHiMyMiB;

4) AKmo posamip GAKTUYHOTO IIPOKUTKOBO-
ro MiHIMyMy NpPOTATOM [ABOX MiCAIlIB IEPEBUIIYE
saTBepmKenui y [lep:xkaBHOMY OI0OMKeTi po3mip mpo-
JKUTKOBOTO MiniMmymy, To Kabimer MimicTpiB Yrpa-
imm mpotarom 15 gHiB imimitoe nmepen IlapiamenTom
yHeceHHdA 3MiH 10 Ilep:kaBHOTrO OIOMKETYy Ha Bimmo-
BifHWH DiK, AKiI CTOCYIOTHCS WIiJBUINEHHS 3aTBEp-
IKEHOTO PO3Mipy IIPOKUTKOBOIO MiHIMyMy 3 ypa-
XYBaHHAM IIPOTHO3HOTO DPiBHA iHGIANII m0 KiHIA
OI0I’KETHOT'0 POKY;

2) sMiHMTH MTiAXif [0 BCTAHOBIEHHS PO3MipiB
IIOCAJOBUX OKJIAAiB — BCTAHOBJIOBATH IX B3aJI€XKHO
He BiJ TPOXKUTKOBOrO MiHIMyMY, a BiJl po3Mipy MiHi-
MaJbHOI 3apolbiTHol miatu. Iasa mboro HeobXimHO
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mepefs0aunT B UMHHOMY 3aKOHOJABCTBi, IO MiHi-
MaJbHMI mMocafoBuiil oKJIan (TapudHa cTaBKa) BCTA-
HOBJIIOETHCS B PO3Mipi He MeHIe MiHiMaJIbHOI 3apo-
0iTHOI mIaTH, BCTAHOBJIEHOI JJId IIpalesJaTHUX 0Ci0
cTanoM Ha 1 ciuHA KaJeHJAapHOTO POKY i He HIKUe
IIPOTHOBHOTO (haKTUYHOT'O PO3MIPY MPOKUTKOBOTO
MiHIMyMY IJI i€l KaTeropii;

3) ycraHOBUTH O0OMe:KeHHA pPO3Mipy 3apobir-
HOI IIJIaTH B JEPXKABHOMY CEKTOPi IJIA TaK 3BaHUX
«TOII-repiBHUKIB» . [[JIs IILOTO IPOTIOHYETHCA 00Me-
xuty 10 posmipamu MimiManbHOI 3apobiTHOI mIaTH
piBeHb 3apobiTHOI mIaTH (BKINYHO 3 HAJIOABKAMU,
IpeMigMu, 3a0X0UYBAJBHUMY BUILIATAMH): HAPOJ-
HEUX gemyTaTiB; uneHiB Kabimery MimicTpiB i ix
3aCTYITHUKIB; KePiBHUKIB i 3aCTYIHUKIB KepiBHUKIB
JIepKaBHUX OPraHiB, Aep:KaBHUX IIiJIPUEMCTB i 1ep-
JKAaBHUX KOMIIAHI;

4) BiIHOBUTH CIIPABEAJUBICTh V IUTAHHI OILIATH
mpari IefaroriyHMX IPAI[iBHUKiB, YCTAHOBWBIIHN
IIOCAJOBUI OKJIaJ IeJarorivHoro IpalliBHHKA Hau-
HI:K4oi KBasi(ikamiinol Kareropii B posmipi Tprox
MiHiMaJIbHMX 3apobiTHUX IIJIAT, a TAKOXK Iepesda-
YMBIIK iHITi CTUMYJIIOBAIbHI HaxbaBKY (3a BUCIYTY
POKiB, HAyKOBi 3BaHHSA Ta iH.) Ta BUILIATH.

Bucnoror. Crig sasmaumTw, IIf0 CTAHOM Ha
1 amcromaza 2021 poKy IPOEKT 3aKOHY YKpai-
HU «IIpo BHECeHHS 3MiH I0 IeAKUX 3aKOHOJABUUX
aKTiB YKpalHM IMOJ0 CTBOPEHHS IEPeJyMOB MIJfd
MiBUIEHHA IMPOXKUTKOBOTO MiHIMyMy Ha piBeHB,
He HIKYMN DpPiBHA (PAKTUYHOTO IIPOKUTKOBOTO
mimimymy» Bixm 05 uepBua 2020 poky 3a peecTp.
Ne 3515-1 zacayxaHO Ta 3HATO 3 POSTAAAY, HATO-
MiCTb YPAIOBUM IPOEKT 3 AHAJOTIUHOI HA3BOIO Bif
29 rpasua 2020 pokry 3a peectp. Ne 3515 mpuiias-
T0 y nepmomy yutanHi. o % 10 MPOEKTY 3aKOHY

Yrpaiau «IIpo BHeceHHS 3MiH OO0 JESIKHUX B3aKO-
HiB YKpaiHU 100 BCTAHOBJEHHS i 3aTBEPAKEHHA
OKpeMHUX [Iep:KaBHUX COIiaJbHUX TapaHTif» Bif
16 Bepecusa 2019 poxy 3a peectp. Ne 2146, To iioro
y TpaBHi 2021 poKy MOBEPHYTO Ha IOOMpPAIIOBAHH
cy0’eKTy 3aKoHOmaBuoi iHimiaTuBu (TOOTO PO3POO-
HuKaMm). TakumM UmHOM, MEePCIeKTUBU MOAATIBITNX
TOCHiI:KeHb IOJAraloTh B OOIPYHTYBAHHI 3aIpoIio-
HOBAHMX BUIIE TA IHIINX CUCTEeMHHUX 3MiH y YMHHO-
MY 3aK0HOJABCTBI, IKi 6 cipusaau po30yaoBi mpaso-
BOi Ziep:KaBU B YKpaiHi.
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POLITICAL PARTIES AND FREEDOM OF ASSOSIATION:
PROBLEMS OF THE UKRAINIAN CONSTITUTIONAL TERMINOLOGY

The content of the constitutional right to freedom of association in political parties in Ukraine is one of the elements
of this subjective right. Traditionally, the structure of any subjective right is analyzed in the composition of the subjects
of this right, its object (objects), as well as the content, and constitutional subjective rights are not an exception to this
rule. It should be emphasized that this approach is fully justified and should be followed. In studying the content of the
constitutional right to freedom of association in political parties in Ukraine, the question of distinguishing between the
concepts of “union” and “association” arises.

The relevance of the research topic is that European integration processes are currently underway in Ukraine,
which provide for the harmonization of national legislation with human rights standards adopted in the EU. It is within
these processes that the author analyzes and substantiates the need to move to a wider application of the concept of
"association” in national legislation and Ukrainian legal literature.

So far, experts in constitutional law have not analyzed the issue of distinguishing between the concepts of “union”
and “association” in the context of the study of the right to freedom of association in political parties in Ukraine. In
this regard, in writing the article used works devoted mainly to general issues of the theory of state and law (primarily
the development of professors Krestovskaya, Matveeva), as well as general issues of constitutional law in terms of
subjective rights (primarily developed by professors Shapoval, Mishyna). We should also take into the account the
dissertation for the degree of Candidate of Law, devoted to the constitutional right to unite in political parties, that was
submitted by A.M. Moiseev on the materials of foreign law and case law.

The author argues that the need to distinguish between the concepts of “union” and “association” in relation to the
constitutional right to freedom of association in political parties in Ukraine.

The author recommends to abandon the use of the concept of “association of citizens” in favor of the concept of
“association” in Art. 36-37 of the Constitution of Ukraine and bring other laws and bylaws in line with the Constitution
of Ukraine, first of all — the Law “On Political Parties in Ukraine”, where in Art. 2 “The concept of a political party”
gives this definition. Prospects for further research are to use the same thesaurus used by foreign scholars working in
EU countries when studying the right to freedom of association in political parties in Ukraine

Key words: units, unions, associations, political parties, freedom of associations, the right to associate in the
political parties.

Ocaynenrko C. B. IIOJITHYHI HAPTIT TA CBOBOJA OB €THAHHSA: ITPOBJEMH TEPMIHOJIOIIL
YKPAIHCBKOI HAYKHU KOHCTAUTYIIUHOI'O ITPABA

3MicT KOHCTUTYIIHOTO IIpaBa Ha cBoOOAY 00’ €qHAHHA B mOJiTHUHI maptii B YKpaiHi € ofHUM 3 eJIeMeHTiB I[bOT0
cy0’eKTUBHOrO mpaBa. TpaguiifiHO CTPYKTypa 0yIb-AKOT0 Cy0 €KTMBHOTO IIPaBa aHAMI3yEThCA 3a CKJIAZOM Cy0 €KTiB
IIbOTO TIPaBa, oro 00’ekTa (00’€KTiB), a TakoXK 3MmicTy. IIpy MbOMY KOHCTUTYIiHHI cy0’eKTUBHI IpaBa He € BUHATKOM.
ABTOp migKpecIIoe, 1[0 TAKWH MiAX11 MIJIKOM BUIPaBAaHUi i 10r0 CJIiJ JOTPIMyBaTHCH.

Hocimkyoun 3MicT KOHCTUTYIIiiHOTO ITpaBa Ha cBo00AY 00’ €fHAHHSA B MOIiTHYHI HapTii B YKpaiHi, mocTae IuTaH-
H III0/I0 PO3MEXKYBAHHA TOHATD «00’€IHAHHA» Ta «acoiaiias. AKTyalbHICTh TeMU HOCIiKeHH MOJITae B TOMY, 110
Hapasi B YKpaiHi TpuBaoTh €BPOiHTErpaIiiiHi mpoiecu, SKi mepeadauaroTh rapMOHIzaIlil0 HAIII0HAJBHOTO 3aKOHOIAB-
cTBa 3i craHgapraMu mpas Jiogunu, npuitaarumu B €C. Came B Meskax IMX MPOIECiB aBTOP aHAIi3ye Ta 0OIPYHTOBYE
HEoOXiHICTh Tepexoqy M0 MIXPIIOTO 3aCTOCYBAHHS MOHATTA «acoliamig» B HAIi0HAJLHOMY 3aKOHOJABCTBI Ta yKpaiH-
CHKill ropuauuHiii JiTepaTypi.

Hotemnep daxiBIli 3 KOHCTUTYIIHOTO IIPaBa He aHAMi3yBaJIU IUTAHHS PO3Me:KYBAaHHA MIOHATH «aCOIliaIlia» Ta «00 e-
HaHHS» B KOHTEKCTI JOCTiI)KeHHA IpaBa Ha cBoOOAY 00’ efHAHHS B MOJIiTUYHI MapTii B YKpaiHi. 3 oriany Ha 1e, mig yac
HATMCAHHA CTATTiI BUKOPUCTAHO MpAIli, IPUCBAYEH]I 3aTaIbHUM ITUTAHHAM Teopii Aep:kaBu i mpaBa (30KpeMa, po3pooIri
mpodecopis KpecToBcrkoi, MaTBe€BOI), 8 TAKOMK 3araJbHUM IATAHHAM KOHCTHTYI1fIHOTO IpaBa 3 TOUKH 30py Cy0’ €K TUB-
HUX IpaB (30KpeMa, po3podku mpodecopis Illanosana, Mimunoi).

ABTOp aprymentye, 1o HeobOXiHO pO3PisHATH MOHATTS «acOoIiamisg» Ta «06’eJHAHHA» CTOCOBHO KOHCTUTYI[iMHOTO
IpaBa Ha cBoOOAY 00’ eJHAHD V MOJIiTHYHI maprTii moxo Ykpainu.

ABTOp peKoMeHy€e BiIMOBUTHCS Bifi BUKOPUCTAHHA MOHATTA «00’€IHAHHSA TPOMAJAH» Ha KOPUCTH MOHATTA «aco-
miamia» y cr. 36—37 Koucturynii Yxpainu Ta mpusectu y BiamoBiguicTs g0 Korcturyuii Yrpainu inmi sakonu ta mif-
3aKOHHi aKTH, 30KpeMa 3akoH «IIpo momituuni naptii B Ykpaini», ge y ct. 2 «IloHATTS moaiTHYHOI mapTii» HaZaeThCA
Take BU3HauUeHH:A. [lepceKTHBaMHU MOJAJIBIINX JOCTiIKeHb € BUKOPUCTAHHSA TOTO K Te3aypyCy, KU BUKOPUCTOBYIOTh
iHO3eMHi HAYKOBIIi, AKi IpaIooTh ¥ Kpainax €C, BUBUaOuM IpaBo Ha CBOOOAY 00’ JHAHHSA B IOJIiTUYHI mapTii.

Knwuosi ciosa: acoriaitii, 06’ e quaHHs, MOJiTHYHI MapTii, cBo60LA 06’ € IHAHD, IPABO HA 00’ € IHAHHS B ITOJIiTHYHI mapTii.

Formulation of the problem. The content of the this subjective right. Traditionally, the structure of

constitutional right to freedom of association in any subjective right is analyzed in the composition
political parties in Ukraine is one of the elements of  of the subjects of this right, its object (objects), as
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well as the content, and constitutional subjective
rights are not an exception to this rule. It should
be emphasized that this approach is fully justified
and should be followed. In studying the content of
the constitutional right to freedom of association in
political parties in Ukraine, the question of distin-
guishing between the concepts of “union” and “asso-
ciation” arises.

The degree of research of the problem. So far,
experts in constitutional law have not analyzed
the issue of distinguishing between the concepts
of “union” and “association” in the context of the
study of the right to freedom of association in polit-
ical parties in Ukraine. In this regard, in writing
the article used works devoted mainly to general
issues of the theory of state and law (primarily the
development of professors Krestovskaya, Matvee-
va), as well as general issues of constitutional law
in terms of subjective rights (primarily developed
by professors Shapoval, Mishyna). We should also
take into the account the dissertation for the degree
of Candidate of Law, devoted to the constitutional
right to unite in political parties, that was submit-
ted by A.M. Moiseev on the materials of foreign law
and case law.

The purpose and task of the article is to argue the
need to distinguish between the concepts of “union”
and “association” in relation to the constitutional
right to freedom of association in political parties in
Ukraine.

Presentation of the main material. The Consti-
tution of Ukraine “gives” the name to the analyzed
law — “the right to freedom of association in polit-
ical parties”. Article 36 provides that “citizens
of Ukraine have the right to freedom of associa-
tion in political parties and public organizations”.
Despite the combination of the concepts of “right”
and “freedom” in one phrase, at the present stage
of development of legal science, this is quite accept-
able. Experts in the theory of law note that often
the terms “human rights” and “human freedoms”
are combined in one term: for example, such is the
right to freedom of movement. The use of the term
“human freedom” is designed to emphasize the free,
most independent human self-determination in some
areas of public life. The state ensures human free-
doms primarily by not interfering in this self-deter-
mination both by the state itself and by all other sub-
jects of law [1, p. 208].

Despite the fact that Articles 36-37 of the Basic
Law of Ukraine are placed in Section IT “Rights, free-
doms and responsibilities of man and citizen”, their
provisions do not directly follow the components of
the content of the studied law, as they mostly con-
cern the subjects of this right and its object — polit-
ical parties.

The Law “On Political Parties in Ukraine” con-
tains the components of the subjective law under

study in Section II “Membership in Political Parties
and Their Formation”:

— the right to sign the decision to establish a
political party (Article 10, enshrined indirectly);

— the right to participate in the constituent con-
gress (conference, meeting) of a political party,
which approves the statute and program of a politi-
cal party, elects its governing and control and audit
bodies (Article 10, fixed indirectly);

— the right to be a member of a group of citizens
of Ukraine consisting of at least 100 persons, who
create a political party (Article 10, enshrined indi-
rectly) [2].

The Law “On Political Parties in Ukraine” in Sec-
tion II “Membership in Political Parties and Their
Formation” also contains:

— the right to suspend or terminate one’s mem-
bership in a political party at any time (Article 6,
expressly enshrined);

—the right to hold elected office in a political par-
ty (Article 6, enshrined indirectly).

But these rights can hardly be included in the
content of the constitutional right to freedom of
association in political parties for two reasons.

The first reason is that according to Article 8 of
the Law “Statute of a political party”, political par-
ties must have a statute. The charter of a political
party must contain the following information: ...
4) the rights and obligations of members of a politi-
cal party, the grounds for termination or suspension
of membership in a political party” [2].

The question of whether the rights and respon-
sibilities of members of a political party can be
attributed to the components of the content of the
subjective right to freedom of association in polit-
ical parties is ambiguous in the legal literature. On
thisissue, V.M. Shapoval put it this way: “the rights
and freedoms of man and citizen enshrined in the
basic law are not exhaustive, as is the case, in partic-
ular, in the first part of Art. 22 of the Constitution
of Ukraine. Thus, in our opinion, legal forms of fix-
ing of the rights and freedoms of the person and the
citizen are limited by the constitution and laws. In
other words, subjective rights, which are established
at the level of bylaws, should not be interpreted as
human and civil rights and freedoms, otherwise the
very concept of such rights and freedoms would lose
its meaning” [3, p. 94].

It should be agreed that V.M. Shapoval attaches
great importance to the legal form of fixing subjec-
tive rights. The rights enshrined in corporate norms
(namely, the legal nature of the statute of a political
party) can hardly be included in the content of any
constitutional right.

Secondly, if we look at the study of the content of
the right to freedom of association in political par-
ties from a formal point of view, it covers only those
rights that are associated with the formation of a
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political party as an association. This approach is
indirectly agreed by A.M. Moiseev. He writes: “with-
out abolishing or diminishing the right of everyone
to association (as stated in the Constitution ...), its
extension in the theory of the constitutional right to
a plurality of persons (citizens) allows us to consider
freedom of association as part of the general right
of citizens on association (as a phenomenon). Thus,
it consists of:

1) the right of everyone to association (ie the
right of a citizen to form, join and leave an associa-
tion, to participate in its activities), and

2) freedom of association (independence of asso-
ciations from the state, democratization of deci-
sion-making, etc.)” [4, p. 39].

In addition, the concept of “unification” is not
unambiguous and clear, as written by A.M. Moiseev.
In his work “The Constitutional Right of Citizens to
Associate in Political Parties and the Judicial Prac-
tice of Its Protection”, he pays great attention to
this issue in order to prevent possible terminologi-
cal confusion. The following considerations deserve
to be used, which reveal the roots of the ambiguous
understanding of this concept: “Returning to the
analysis of the reason for mixing the concepts of
the right to association and freedom of association,
it should be noted that Russian regulations do not
the term “association”, when in a particular legal
act refers to the association. On the one hand, it can
mean a process. In this case, the right to unite is
understood as the own right of citizens to carry out
unifying actions, ie citizens can conduct activities
aimed at consolidating their interests. On the other
hand, “association” can be understood as a subject.
In this case, the form is placed in the head of the cor-
ner” [4, p. 45—46]. A similar situation has developed
in Ukrainian legislation.

We should also agree with the conclusion of
A.M. Moiseev on how to understand the concept of
“unification”. He argued in his study for the degree
of Candidate of Law:

- “Obviously, the word “union” means the pro-
cess, the activities of individuals. A legal entity, or,
if citizens act without its formation, is the result of a
unifying process, but not the process itself. Non-pro-
liferation of guarantees of the right to association
enshrined in the Constitution ... and international
legal acts at all stages of interaction of citizens does
not allow to form such an association as a voluntary,
self-governing, non-profit formation created on the
initiative of citizens united on the basis of common
interests for the realization of the common goals
specified in the charter of the association” [4, p. 46];

— “association” should be understood as a long
process that includes all stages of creation, liqui-
dation, reform... association, based on the union of
common wills and interests of the members of the
association” [4, p. 46].

Unfortunately, A.M. Moiseev does not propose
the use of different concepts in order to distinguish
between association as a process and association as a
result (in his works — the subject). It is worth propos-
ing to talk about “association” to denote a process,
and to speak about “association” to denote the result
of such a process (subject, object of the subjective
law under study). This will be fully consistent with
international practice — as the concept of “associa-
tion” in the context of the law under study is used in
most international human rights standards ratified
by Ukraine, including the Universal Declaration
of Human Rights in 1948, the International Cove-
nant on Civil and Political Rights of 1966, as well
as in documents whose ratification is promising for
Ukraine — for example, in the Charter of Fundamen-
tal Rights of the European Union in 2000.

As for Ukrainian legislation, this concept is used
ambiguously. It is used infrequently to refer to asso-
ciations as an object of freedom of association, at
least not as often as the term “union”. Thus, the Con-
stitution of Ukraine of 1996 does not operate with
the concept of “association” or cognate, as well as
the Law “On Political Parties in Ukraine”.

The Law of Ukraine of March 22, 2012 “On Pub-
lic Associations” mentions associations in several
articles:

— in Article 2 “Scope of the Law” in the context
that this Law does not apply to public relations in
the field of formation, registration, operation and
termination, including associations of local govern-
ments and their voluntary associations;

— in paragraph 2 of the Final and Transitional
Provisions in part that public organizations, their
unions (unions, associations, other associations of
public organizations), legalized on the day of entry
into force of this Law by registration or notifica-
tion of establishment, do not need respectively
re-registration or re-submission of documents for
notification” [5].

Thus, it becomes obvious that the authors of the
text of the Law of Ukraine “On Public Associations”
considered unions as a kind of public associations,
but did not specify the characteristics of such an
association. Similarly, this concept was used in the
now invalid Law of Ukraine of June 16, 1992 “On
Unions of Citizens”. The term “union” was used
more often, in particular, political parties could use
it in the name — Article 1 provided that “unions of
citizens, regardless of name (movement, congress,
association, foundation, union, etc.) in accordance
with this Law is recognized political party or public
organization” [6]. Article 12-1 “Name of the unions
of citizens” contained a similar norm: in part 2 it was
stated that the name of the association of citizens
should consist of two parts — general and individu-
al. The common name (party, movement, congress,
union, union, association, foundation, foundation,
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association, society, etc.) may be the same for dif-
ferent unions of citizens. The individual name of
an association of citizens is mandatory and must be
significantly different from the individual names
of duly registered unions of citizens with the same
common name” [6].

Finally, Article 10 of the “Union of Citizens’
Unions” also contained the concept of “union” —
Part 1 of this article established that ‘unions of cit-
izens have the right to establish or join unions... on
a voluntary basis, “to form blocs and coalitions, to
conclude agreements on cooperation and mutual
assistance” [6].

Thus, it should be emphasized that the Law “On
Unions of Citizens” in terms of application of the
term “union” did not correspond to international,
including European standards. As this discrepancy
was not the only one, it was later updated — In 2011
the Law “On Political Parties in Ukraine” appeared,
and the analyzed document continued to apply only
to public organizations. Only shortly after the rul-
ing of the European Court of Human Rights in
the case of Koretsky and Others v. Ukraine, in the
framework of general measures provided for by
the Law of 23 February 2006 “On Enforcement of
Judgments and Application of the Case Law of the
European Court of Human Rights”, the legal norms
on public associations were also updated, but, as
revealed above, the relevant terminology was not
fully adopted by the Law of Ukraine of March 22,
2012 “On Public Associations”.

In a similar sense, the term “union” is used in
bylaws (see, for example, the Procedure for confer-
ences of public unions, election of members of the
Supervisory Board of the public joint-stock company
“National Public Television and Radio Company of
Ukraine” and termination of their powers, approved
by the National Council of Ukraine on television
and radio broadcasting on May 21, 2015 Ne 707 (as
amended by the decision of the National Council of
Ukraine on Television and Radio Broadcasting of
April 26, 2018 Ne 593)).

It should be emphasized that in the legislation of
Ukraine the concept of “association” is used not only
in the context of constitutional but also internation-
al law. Examples are documents related to Ukraine’s
European integration aspirations (see, for example,
the Association Agreement between Ukraine, on
the one hand, and the European Union, the Euro-
pean Atomic Energy Community and their Member
States, on the other).

There are also examples in the Ukrainian legal lit-
erature of the synonymous application of the terms
“union” and “association”. Thus, the authors of the
Scientific and Practical Commentary to the Consti-
tution of Ukraine in 2011 emphasized that “the pur-
pose of forming associations of citizens is to imple-
ment, promote, protect rights and freedoms and
satisfy political, economic, social, cultural and other
interests. The European Court of Human Rights has
repeatedly emphasized that the activities of associ-
ations are also a collective realization of freedom of
expression” [7, p. 264].

Conclusion. It should be recommended to aban-
don the use of the concept of “association of cit-
izens” in favor of the concept of “association” in
Art. 36—37 of the Constitution of Ukraine and bring
other laws and bylaws in line with the Constitution
of Ukraine, first of all — the Law “On Political Par-
ties in Ukraine”, where in Art. 2 “The concept of a
political party” gives this definition. Prospects for
further research are to use the same thesaurus used
by foreign scholars working in EU countries when
studying the right to freedom of association in polit-
ical parties in Ukraine (see, for example, [8; 9]).
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3ATAJIBHI 3B0PU TPOMAJAH 3A MICHEM ITPORHBAHHA: JORTPUHAJBHE SABE3IIEUEHHA

¥YsaranbpHeHo, 1110 B YKpaiHi 6araTo yBaru npugiigeTbesa peopMi opradiB MicieBoro yrpaBIiHHS Ta OpraHiB Miciie-
Boro camoBpaAnyBanHsa. Ha Binminy Bif nonepesHix eraniB MyHinunansHol pedopMu B YKpaini HUHI yBara npuaiisaeTs-
¢S MiBUITEeHHIO e(peKTUBHOCTI (YHKIIIOHYBaHHA OPTaHiB MiCIIEBOTO CAMOBPSAAYBAaHHSA, INIAHYIOTHCSI 3MiHH AK Y CUCTEMi
MiCIIeBOT'O CAaMOBPSAYBaHHS, TaK i y B3aeMo/ii opraHiB MicIieBoro caMoBpAYBaHHS 3 OPraHi30BaHOI Ta HeOpraHizoBa-
HOIO TpoMajchKicTio. [IpuKIazom sMiH y cucTeMi MicIieBOr0 caMOBPANYBAaHHSA € 3allJlaHOBAHe YTBOPEHHS BIaCHUX BIHKO-
HABUMX OpPraHiB 00JIaCHUX i pallOHHUX paj.

IoseneHo, 1110 B YKpaiHi Haf6iabII KOMILIEKCHO IPOGIEMATHKY 3araJbHIX 300piB rpOMajIAH 3a MicIleM IIPOKUBAHHS
ananisyBas 0.C. OpioBcbKuil, OfHAK HOT0 BUCHOBKY Ta IPOIO3UIII He 3HANIIIN CBOTO BUPAKEHHA B MOHOTPadiuHMX
ImpaIax i3 mporo nutTaud. Takux HoCTiIKeHb B yKpaiHChKil IopuAuuHiil JiTepaTypi Hapasi HeMae, 1[0 POOUTH OIPaIlio-
BaHHA i€l mpobJeMaTUKY aKTyaJlbHIM Ta HaraJbHUM.

ITo % o MoHOTPa(IUHUX JOCTiIKEHD, IPUCBAUYECHUX IHCTUTYTaM Oe3II0cepeJHBOI IeMOKPATii 3araoM, To CTPYKTYD-
Hi TiZpo3Aiau mpo 3arajabHi 300pu IPOMAAAH 3a MiCIleM IIPOKUBAHHS IOCIAI0Th Y HUX UijdbHe Micie. KIno 3BepraTuch
JI0 MOHOTpa(iuHUX TOCHIMKEeHb OKPeMUX iHCTUTYTIB Ge3mocepeHbOI [eMOKpaTii, To HaluacTile mpo 3arajbHi 360pu
IPOMAaJAH 3a MiCIIEM NTPOKMBAHHA UIETHCA Y TUX, AKi IPHUCBAYEH] aHAI3Y OpraHiB caMOOpraHisallii HaceJeHH.

IIpoananisoBano chopMoOBaHe B YKPAIHCHKiH I0PUANYHIH JiTepaTypi TeOpeTUUHE MiAIPYHTS AJIA MOAAIBIIION0 BIOCKO-
HaJIeHHS 3aKOHOAABCTBA IIPO 3arajibHi 300pYM IPOMAAH 3a MicIleM IIPOKUBAHHSA B CeJIaX, CEJIUIAaX, MicTaX Ta BUABJIEHO
TePCIEKTUBHI HAPAMU JJIA TOJATBIINX TOCTiIKeHb I[bOr0 iHCTUTYTY. BOHYU mOJIATAIOTH V¥ PO3IIMPEHH] K0JIa Cy0’eKTiB,
1[0 MOXKYTh iHiIIi0BATH CKINKAHHSA Ta OpaTH y4acTh y 3aTaJbHUX 3060pax IrpoMajAH 3a MicIleM MPOKUBAHHS, ¥ CIPOIIEH-
Hi IporecyaabHUX BUMOT IO CKJINKAHHSA Ta IPOBeJeHHA X 300piB Toiro. I[i HoBeu MOKYTh OyTH 3acTOCOBaH] B 3aKOHI
Yxpainu «IIpo saranbi 360pu (KoH(epeHIii) wieHiB TepuTopiasbHOI rpoMaay 3a MiclieM IPOKUBAHHSA Y, AKUH CTAHOM
Ha 01 :xoBTHI 2021 p. mepebyBae Ha posrasani y Bepxoswuiii Pagi Ykpainu.

Karwouosi cnosa: 3aranbui 300pu rpoMajisH 3a MicIleM IMpOKMBaHHSA, cBoOozxa 3i6paHb, GesmocepefHsa JeMOKpAaTid,
JIeMOKparTis, MicieBe caMOBDAYBaHHA.

Petrenko A. GENERAL ASSEMBLIES OF CITIZENS AT THE PLACE OF RESIDENCE: DOCTRINAL
PROVISIONS

It is generalized that in Ukraine a lot of attention is paid to the reform of local governments and local self-
governments. Unlike previous stages of municipal reform in Ukraine, at the current stage attention is paid to
improving the efficiency of local governments, changes are planned both in the system of local government and in the
interaction of local governments with organized and unorganized public. An example of changes in the system of local
self-government is the planned formation of its own executive bodies of regional councils, district councils.

It is proved that in Ukraine the most comprehensive issue of the general meeting of citizens at the place of residence
was analyzed by O.S. Orlovsky, however, his conclusions and proposals were not expressed in monographs on this issue.
Accordingly, there is currently no such research in the Ukrainian legal literature, which makes the study of this issue
relevant and urgent.

As for the monographic studies on the institutions of direct democracy in general, the structural units of the general
meeting of citizens at the place of residence occupy a prominent place in them. If we turn to the monographic studies of
individual institutions of direct democracy, then most often the general meeting of citizens at the place of residence is
in those that are devoted to the analysis of self-organization of the population.

The theoretical basis for the further improvement of legislation on general assemblies of citizens at the place of
residence in villages, settlements, cities introduced in Ukrainian legal literature has been analyzed, and the prospective
directions for further researches of this institute are revealed. They are in expanding the range of subjects that can
initiate assembly meeting and participate in general assemblies of citizens at the place of residence, in simplifying the
procedural requirements for the initiating and providing of these assemblies, etc. These novels can be applied to the
Law of Ukraine "On general assemblies (conferences) of members of a territorial community at their place of residence”,
which is under consideration by the Verkhovna Rada of Ukraine as of October 1, 2019.

Key words: general assemblies of citizens at the place of residence, freedom of assembly, direct democracy,
democracy, local self-government.

ITocranoska mpo6memu. Hapasi B Yipaiui gy:xe
faraTo yBaru mpUALIAEThCA pedopMi opramiB Mic-
[eBOT0 YIPaBJiHHA Ta OpraHiB MicIeBOTO camo-
BpanyBanHdA. Ha BigMiny Bixg momepefgHix eramis
MyHinunmanabHOl pedopMu B YKpaiHi HMHI yBara
OPUAINAETECA MiJBUIIEHHIO e(peKTUBHOCTI (PyHK-
IIIOHYBaHHA OPraHiB MiCIIEBOTO CAMOBPSIYBAHHSI,

ILUIAaHYIOThCA 3MiHM AK Yy CHUCTEMi MiCII€BOTO camo-
BpAJyBaHHA, TaK i y B3aeMojil opraHiB MicIieBoro
CaMOBPSAAYBAaHHA 3 OPraHi30BAHOI Ta HEOPTraHi3o-
BaHOIO IrpoMajchbKicTio. IIpuKmIagom 3MiH y cucremi
MicIIeBOT0 cCaMOBPAYBaHHA € 3allIaHOBaHe YTBOPEH-
HS BJACHUX BUKOHABUMX OpPraHiB 00JaCHUX i paiioH-
Hux pan. IIpuriaagzom B3aeMomii opraniB MicieBoro
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CaMOBPSAAYBAaHHA 3 OPraHi30BAHOKI I'POMAACHKICTIO
€ aKTUBi3allid yTBOPeHHA OPraHiB camoopraisaiii
HaceJIEeHHS Ta B3a€MOJii 3 opraHaMu MiCIIeBOTO CaMo-
BpAAyBaHHA ciji, cenuil, micT. Ilpuknazom B3aemo-
Jii opraHiB MmiciieBoro caMoBpALYBaHHA 3 HEOPTaHi-
30BaHOI0 TPOMAJICHKICTIO € aKTHBi3aIlisd IPOBeIeHHA
3araJbHUX 300PiB IpoOMaJAH 3a MicIleM POKMBAHHSA
B ceJlaX, CeJMUIAX, MicTax i3 MeTO0 MOMTYKY CII0CO0iB
BUDIiINIeHHA HaraJbHUX IATAHb MiCI[€BOTO 3HAUEHH.

AHnaniz ocraHHIX mocTimKeHs i myOmikaii.
Takuii iHCTUTYT MiCIIeBOTO CaMOBPALYBaHHA, K
3arajbHi 300pM TPOMAAAH 3a MICIleM IIPOKMBAHHSA
y cejiax, ceJIINax, MicTax, He3BasKaluyu Ha 3POCTaH-
HS iHTEpecy 710 HbOT0, J0Ci 3aIUIIAETHCA MAJIOJOCTi-
JIKeHUM B YKpaiHChKil topuauyHiil miTepatypi. Tak,
y 2015 p. y Bepxosuiit Paxi Yxpainu 3apeectpoBa-
HO TpoeKT 3akoHy «IIpo sarampHi 360pm (KOH(DeE-
peHrrii) uneniB TepuTopiasbHOI rpoMazM 3a MiciieM
IIPOKMBAHHA», OTHAK JIO0Ci BiH He 3HAWIIOB CBOTO
BimoOpaskeHHA B MyOJIiKamigx YKpaiHCBKMX OCJiA-
HuKiB, Kpim H.B. Mimwuuoi (gus. [1, c. 126-138;
2, ¢. 67-72]). 3aranom, cmieck iHTepecy X0 HOCJi-
JKYBaHOTO MUTAaHHA B YKPAIHChKiN ropugnuHiii JiTe-
parypi cmocrepiraBcsa y 2000-x porax, KOJu HOro
pocrimxyBamu O.C. Opioscwkuit, A.C. Kpymmik,
0.B. IIpiemkina Ta immmri Buesi.

Mera cratTi — mpoaHamisyBatu cGopMOBaHe
B YKpalHCbKil IOpUAMYHIN JiTepaTypi TeopeTwuHe
OiATPYHTA AJA TOJAJbIIOT0 BJOCKOHAJEHHS 3aKO-
HOJABCTBA IIPO 3arajibHi 300pu IpoMajdH 3a MiclieM
MIPOKMBAHHA B CeJiaX, CeJIUIAx, MicTax Ta BUABUTU
MepCIeKTUBHI HAIPAMMY JAJIA MOJANBIITNX AOCTiIKEeHD
IBOT'O iIHCTUTYTY .

Merozu Ta Marepianau. ABTOpP 3aCTOCOBYE POOOTH
VEpaiHChEUX (haxiBI[iB i3 KOHCTUTYIIIAHOTO IIpaBa,
IKi JocaimKyBamu mpo0JeMH MicCI[eBOIO CaMOBPS-
JyBaHHA Ta OesmocepemHBbOI AeMOKparii sarasow,
a TaKO:K 3arajbHi 300pM I'POMAAH 3a MiclieM IIpO-
JKMBAaHHA B celaX, cejumax, micrax. OCHOBHUMHU
MeTOJaMH AOCIiIKEeHHSI € CUCTeMHUM, SKUH T03BO-
JIVB TIPOJIEMOHCTPYBATH CyUYaCHUHM CTaH TOCJi[3KeHO-
cTi iHCTHTYTY 3araJbHUX 300PiB I'POMAIAH 3a MicIeM
MpOKUBAaHHA B ceslaX, CeJuIlax, MicTax, Ta repMe-
HEeBTUYHUH, AKUH JaB MOXKJINBICTh OIIHUTHU IIPOIIO-
3uIlii, BHECOK YUYEHUX y PO3SBUTOK 3aKOHOJaBCTBA
IIOA0 AOCTIMIKYBAHOI'O iHCTUTYTY MiCIIEBOT'O CaMO-
BpAJYBaHHA.

Pesynbratu mociimxenna. B Ykpaini Ha mMoHO-
rpadiuHoMy piBHI iHCTHTYTH GesmocepenHbOI mAeMO-
kparii gocaimxysana O.B. [Ipiemkina. ¥ ii MmoHorpa-
(ii «MicmeBa geMokparia B YKpaini: iHcTUTYyTH Ta
opratisarlifiHo-npaBoBi (hopMu peasisalilii» € pos3maina
«3aranbHi 300pM KUTENIB 3a MicleM NpPOKUBaH-
HA — BaKJuBa (popMa BOJIEBUABJIEHHA UJIEHIB TepH-
TOpiaJbHOI rpoMajau», OJHAK y HbOMY, IIO-TIepIile,
B JOBLIbHIYM (hopmi BUKJIAZAIOTHCA HOPMHU UMHHOTO
3aKOHOJIaBCTBA YKpAiHM IIPO 3arajbHi 300pu TpoMa-
ISH 3a MicIleM IIPOKMBAHHSA, IIO-IPyTe, HaJ3BUYal-

HO BeJIMKA yBara IpuIiJgeTbCda OpraHaM caMoopTaHi-
3amii HacenernHd [3, ¢. 248], axum poriabHO 0yJI0 6
MPUCBATUTU OKPEMUI POBIL.

TicHuil 3B’A30K MiXK 3araJbHuUMHU 300paMu T'PO-
MaJdgH 3a MiCIIeM IIPOKMBaHHA Ta OpraHaMu caMoop-
raHisarii HaceJleHHA B YKpaiHi Ha MOHOTpadiuHOMY
piBai mocmimxysana H.B. Mimuna (guB., Hampu-
KJam, [4, c. 240; 5, c. 298]). Haitbinsm geranpHo ii
BHCHOBKMY Ta IIPOIIO3UIIil BUKJIAJEeHO B AMCepTAaIii Ha
3M00yYTTA HAYKOBOTO CTYIEHS NOKTOpPA IOPUIUIHUX
Hayk Ha TeMy «Opranu caMooprauisaifii HaceJeHHS:
IOPiBHAJIBHO-IIPABOBE JOCTIKEeHHA» [6, ¢. 595].

SIK oueBWAHO 3 HA3BH, AMCEPTAIliiHE HOCIiIKeH-
HdA MPUCBAUYEHO (JOPMYBAHHIO Ta AiAJTHHOCTI OPraHiB
camoopranisamii HaceneHHs, oguak H.B. Mimmua
(4K B icTOpMUHOMY acIeKTi, Tak i mijg uac gocaim:xeH-
Hs Cy4acHOTO JJOCBily CTBOPeHHA Ta (PYHKIIIOHYBaH-
Hs OpraHiB camMoopraHisailii HaceJleHHA B YKpaiHi Ta
ix amasioriB y 3apy0iKHUX KpaiHax) 3BepHYJa yBary
Ha Te, 110 OYAUHKOBi, ByJIWYHi, KBapTaJabHi Ta iHIIi
KOMiTeTH TicHO MOB’s3aHi i3 3araJlbHUMHU 300paMu
TPOMaSH 3a MicileM mpo:xuBaHHA. CaMe Ha 3arajb-
HUX 300pax I'POMAfAH 3a MiclleM NMPOKMBAHHSA iHi-
IIiI0eThCS YTBOPEHHA TAKUX KOMITETiB, 00MpaEThCA
imimiaTuBHA IpymIa I Aep:KaBHOI peecTpallii (IKIIo
BOHA € HeobOXimxHOI0), 00MpAarThCA IOCAmOBI 0cOOm
opramiB camoopraHiszaiii HaceJeHHS, 3aCJIyXOBY-
I0TBCA 3BiTH IPO pPOOOTY OpramiB camoopramisarii
HaceJieHHdA, BUPINIYIOTbCA HAWBaMKJIMBIII ITUTaHHA
MicieBoro KuUTTA. TakoX opraHu camoopraxisairii
HaceJIeHHA BCIJIAKO CIPUAIOTH BUKOHAHHIO PillleHb,
aKi Oysim yxBasieHi Ha 3araJbHUX 300pax TPOMajdH
3a MiCI[eM IPOKMBAHHSI.

LixaBum € Toit dakT, mo H.B. Mimuna nepmmuit
migposzin (migposzaia 1.1.) cBoro mocaiKeHHA IpH-
CBATUJIA OTJIALY CTaHY IOPiBHAJIBHUX MOCTiMKEeHBb
opramiB camoopraHisamii HacejleHHsA i MerommIri
MOIIYKY 00’ €KTiB OPiBHAHHS, OKPEMO BKA3aBIITK Ha
HasABHiCTh HU3KY TPYAHOIIIB, AK1 BUHUKAIOTH ITi ]| 4ac
TIOIIYKY aHAJIOTiB OpPraHiB caMoopraHisaii HaceseH-
HA B 3apyOLKHUX Kpainax. OmHaK mpoBeleHU HEI0
OTJIAN CBiTUMUTH IIPO Te, III0 CTOCOBHO 3araJbHUX 300-
piB rpoMajdgH 3a MiCIleM ITPOKMBAaHHA aHAJIOTiYHOL
mpobseMu He icHYe, amKe B OyIb-AKifl 3apyOiskHil
Kpaini BinmoBimHWI aHAJOT 3HAXOAUTHCA JIETKO (3a
yMOBH #oro HagBHOCTI) [6, ¢. 20—46]. Takox y 1BO-
MY HiZpOo3Iiii JOCTiTHUIA 3BEepPHYJA yBary Ha Baro-
MiCTh HaJIeXKHOTO ()YHKIIIOHYBaHHA OpraHiB camoo-
prauisairii HaceJeHHA i PeryJagpHOTO CKIMKAHHA Ta
TPOBEIEHHS 3aTaJbHMX 300PiB TpoMajdH 3a MicieM
MPOYKMBAHHA JJIA POSBUTKY COIliaIbHOTO KaIiTay.

H.B. MimmuHa aHasiisyBajia cydyacHUM CTaH 3aK0-
HOJIaBCTBA YKpaiHW mpo 3araabHi 300pu TpoMajidH
3a MicleM IPOKMBAHHA JIWIIE B acCIeKTi JOocTar-
HOCTi TPABOBOTO PETYJIOBAHHSA A 3a0e3IMeueHHsT
CTBOPeHHA Ta ()YHKI[IOHYBaHHA OPTaHiB camoopra-
Hisarii HaceseHHA. IIpu 1HOMY BOHA B3a3HAUMJIA,
III0 BiJTIOBiIHI HOPMM € HAA3BUYAWHO 3aCTapPiINMU
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[6, c. 83-85]. OcobauBYy yBary mpu 1bOMYy aBTOPKA
3BEpHYJIa Ha Te, 110 yUacTh y 3arajibHUX 300pax Irpo-
MAaJfH 33 MiclleM IPOKWBAHHS MOXKYTb OpaTu JIuIe
rpoMafAgHd YKpaiHW, Ta TiHINIa BUCHOBKY, IO IIe
BILIMBA€E ¥ Ha KOJIO 0cib, AKi MOXKYTh OpaTu aKTUB-
HY y4acTb Y QYHKIIIOHYBaHHI OpraHiB caMmoopraHisa-
mii HacemeHHA. BoHa migzkpecimia, IO «CTAaHOM Ha
rpyzerb 2009 p. BepxoBua Paga Yipainu posrasanae
B IEPIIOMY YuTaHHI 3aKoHOIpoeKT Ne 2108; HOBa
pemaxitig cr. 8 € JeTanbHIiIIOL, ajle i BOHA He JiK-
BiZlye BKa3aHOI IPOTAJMHU: BiJIIOBITHO IO IPOIIO3H-
1ii cy0’eKTiB 3aKOHOJABYOI iHII[iaTHUBY [0 CiIBCHKOI,
CeJUINHOI, MichbK0i, paitoHHOi B MicTi (y pasi ii cTBo-
PeHHA) pagu HeoOXiZHO MOJATH «CIUCOK YYACHUKIB
360piB (KoH(epeHIii) i3 3asHAUEHHAM MIPi3BHUINA,
imeHi, mo 6aTbKOBI, JaTH HAPOMKEHHS, cepil i Home-
pa nacnopma zpomadanuna Yepainu (abo mumuaco-
8020 nocgiduenua zpomadanuna Yrpainu ) (Kypcus —
H.M.), nomamunoi agpecu 3 HOMEPOM TenedoHy Ta
0co0MCTOTO MATHNCY KOKHOTO YUaCHUKA 360DiB (KOH-
(epentii)» [6, c. 84]. Caix 3asHaunTH, 110 I MUTAH-
HA He BUPimIeHo # foci.

ABTOpKa TaKkoX Hajasia BiIacHe OaueHHA IpobJie-
MaM PO3MEKYBaHHA 3arajbHUX 300piB TpoMaIAH
3a MicIleM IPOKWBAHHS Ta KOH(DEpPeHIil KUTeiB,
IpoaHajisyBasa CyJ0BY MPaKTHUKY IIOAO OCIIOPIO-
BaHHS IIPABOMipPHOCTI CKJIMKAHHS 3araJbHUX 300piB
I'POMAaJIAH 3a MicIleM IIPOKMBaHHA, PO3TJIAHYJIA icTO-
PUYHI TPUKJIATHN TiCHOTO B3aEMO3B’ I3KY MisK 3araJib-
HUMU 300paMu IpOMaAaH 32 MiclleM IPOKUBAHHA Ta
opraHamMu caMoOpraHisaIlii HaceJeHHA Ha TepuTopii
cyuacHol Ykpainu y XX cTojiTTi, npuminnia yBary
ixHiZ B3aemojil Ha IiACTaBi 3araJbHOAEP:KABHUX
Ta MiclleBUX HOPMaTHBHO-IIPABOBUX aKTiB, 30KpeMa
CTaTyTiB TEPUTOPiaJbHUX I'POMA]I.

Hocrigaunga pesiomyBana: «360pu (KoH(pepeH-
ITii) TPOBOAATHCSA HE TLIBKY IJIS CTBOPEHHS OpraHiB
COH!, o6paHHs iX MIepCOHANBLHOTO0 CKJIALY, Oro mepe-
oOpaHHA TOINO, a # 3 iHmKX nuTaHb. ToMy HaBiTh
y pasi BizcyTHocTi opranis COH i imimiaTusu ix cTBO-
PEHHA B UJIeHiB TepUTOPiaJbHUX TPoMaj i MiKporpo-
MaJ MOKe BUHUKHYTHU MOTpeba B IPOBeIeHHi 300piB
(koHdepeHIIiil). Ajse YTBOPeHHS # (DYHKITIOHYBaHHSA
oprary COH 06e3 ix mpoBegeHHs € HeMOKIuBUM. CTy-
MiHb 3HAYYIIOCTi 300piB (KOH(DEPEHIIiiT) 4 TepUTO-
piarpHUX rpoMaj i MiKporpoMaj € HACTiJIIbKU BUCO-
KUM, II[0 BBAXKA€MO JOLIJbHUAM 3IiICHEHHS OKPeMOl
HOPMATHBHO-IIPABOBOI persiaMeHTamii 1Iboro iHCTH-
TYTY, dK i mpaBoBoro cranosuira opranis COH, came
Ha Jep:KaBHOMY piBHi» [6, ¢. 279].

Hapasi equanM yEpaiHCbKUM AOCIi THUKOM, SKHAH
IPUCBATUB HU3KY NyOJdiKamiil saraJbHUM 300pam
rpoMaggaH 3a Miciem mpo:xuBanHA, € 0.C. Opios-
cbKkmii. He3Baskarouu Ha Te, III0 OCTAHHI HOT0 JOCJi-
IKEeHHS 3 IIbOT0 IHTAHHA TYOIiKyBammca XOBOJI
JaBHO, TIOKM HOT0 MaTepiaju € HaiOigbII BCEOXOII-

! Camooprasisamii HaceJeHH.

HUMH, KOJIM HAEThCA AK IIPO TEOPETUUHi acIeKTH,
OB’ s3aHi 31 CKIMKAHHAM Ta MPOBEIEHHAM 3arajb-
HUX 300piB rPOMAfAH 3a MiclleM IPOMKWBAHHSI, TaK
i IIpo BiJTIOBiAHY IPAKTHUKY .

Yuepime O.C. OproBcbKUIT 3BePHYB yBary Ha Ipo-
OJieMHi IMTaHHS, 0B’ g3aHi i3 3araIpHUMHU 360paMu
rpOMaJAH 3a MicIeM IIPOXKMBAHHA, XOCIiIKYyIOUn
TpaBoOBUI CTATyC OpraHiB camoopraHisailii HaceyeH-
HS B MeXKax cBoei guceprarii Ha 300y TTSI HAYKOBOTO
CTyIeHd KaHJuaTa OpUINYHIX HayK. Bin migkpec-
JIUB Ba)KJIWBICTb 3araJbHUX 300piB AJsa (GopMyBaH-
Hs IIEPCOHAJBHOTO CKJIAAY OpPraHiB camoopraHisairii
HaceJieHH; HaraJbHICTh BUPIillleHHA Ha 3aKOHOJAB-
YOMY PiBHi MTUTaHb IIEPCOHAIBLHOTO 00Ky YUaCHUKIB
3arabHuX 3060piB (KOH(DepeHIit), AKi BUPIMYIOTH
MUTAHHSA, OB dA3aHi 3 YTBOPEHHAM Ta MisJIbHICTIO
opraHiB camooprauisailii HaceJeHHS; HeoOXigHiCTH
BUPiIIEeHHA NHUTaHb PO3MOPAKEeHHA MaliHOM opra-
HYy caMooprauisaiii HaceleHHS Ha 3araJbHuX 300pax
(Kom(epentii).

Ilicns yemimHOrO 3axmeTy Aguceprailii Ha 370-
OyTTA HAYKOBOTO CTYIEHS KaHAWAATA IOPUIUIHUX
Hayk 0.C. OpoBCHKUM HAaIPYKOBAHO HU3KY HAYKO-
BUX CTaTel Ipo 3arajbHi 300pu rpoMagdH 3a MicleM
TIPOXKWBAHHA, AK-0T «HopMaTuBHO-TIpaBOBa perJia-
MEHTAIlif 3araJbHUX 300PiB WIEHIB TepUTOpiaTbHIX
rpomaz» 2009 p., «PerymoBanHa GopM JOKaIbHOI
IeMOKparii cTaTyTaMu TepPUTOpiaJbHUX I'POMAaJ»
2009 p., «IIpobaemHi nmuTaHHA CKINKAHHSA i IpoBe-
JTeHHs 3araJbHUX 300piB TPOMAIAH 3a MicleM IIpo-
skmBanHa» 2009 p., «HopmaTuBHO-TIpaBOBa peria-
MEHTAIlifA 3araJbHUX 300PiB WIEHIB TePUTOPiaJbHOI
rpoMajiu Ha JIOKAJIHLHOMY PiBHI (Ha Marepiamax micra
Cywmu)» 2010 p. Ta inmi.

SJK cBimuaTh HA3BW LIUX IIPallb, a TAKOXK aBTOP-
cbKi BucHOBKM Ta mpomosumii, 0.C. OpioBcbKuit
aHaJi3yBaB HOPMATHBHO-IIPABOBY perJiaMeHTAIlil0
3araJbHUX 300piB rpoMagdH 3a MiclieM IpPOKKUBAH-
Hs IepeBasKHO Ha MicIleBOMY PiBHI Ta OCHOBHY yBary
OPUALIAB He TEOPETUUYHUM, a TPAKTUUHUM IIpodJie-
MaM, IIOB’ I3aHUM i3 3araJbHUMM 360paMu TpOMaIH
3a MicIleM IPOKMBaHHA B YKpaiHi.

YpaxoByioun 110 c(epy HAYKOBUX iHTepecis,
0.C. OpyoBchbKUMiT BUCTYIIAB aBTOPOM, CIIiBABTOPOM,
PEIaKTOPOM HM3KM HAYKOBO-NPAKTHYHUX OpOITyD,
y AKNX UiJbHE Miclle BiBelieHO 3arajbHUM 360pam
TPOMaAH 3a MicieMm mpokuBaHHA. OgHe 3 HAYKO-
BO-IIPAKTHUYHUX BUJAHb, IO BUUAIIIO APYKOM IIij
pemakmieio O.C. OpIOBCHLKOTrO, IPUCBAUEHO CYTO
MUTAaHHAM YAO0CKOHAJIEHHSA 3aKOHOJAaBCTBA Y KPaiHU
IIT0/I0 IIPOBEIEHHA 3arajJbHUX 300piB rpoMajgsaH 3a
MicIieM IpoKMBaHHI, aJKe «BOpoIIypi 3i0pani mare-
piamu II’aroi BceykpaiHChbKOI HAYKOBO-IIPAKTUUHOL
KOH(epeHIii 3 muTaHb caMOOpraHisaiii HaceJeHHI
«YIOCKOHAJIeHHA 3aKOHOJABCTBA YKpaiHM IIIOHO
TpOBeJIeHHA 3arajbHUX 300piB 3a MiclleM MPOKHU-
BaHHA», KA TPoxoxmia B M. Bimuuni 15-16 TpaBua
2010 poxy. Ha xou(epentii 6yau po3riIsHyTi aKTy-
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aJIbHi ITPo0IeMM IPABOBOI perJIaMeHTaIlil 3araIbHNX
300piB ujeHiB TepuTOpiaNbHOI TPOMAIHM 3a MicIleM
OPOKUBAaHHA... 30KpeMa, OyJo 06roBOpPEHO Ipo-
€KT 3aK0HYy YKpainu «IIpo sarampmi 360pu uieHiB
TEePUTOPiaJbHOI TPOMAZM 3a MicIleM ITPOXKMBAHHAY,
migrorosnenuii gaxismamu BI'O «Acormiamia copu-
SHHS camMoopranisamii HaceJeHHsS», a TaKOX CTaH
perjaMeHTaIlii 3araJbHuIX 300piB HA MicIleBOMY piB-
Hi. ¥ Opomrypi MicTAThCA Te3W BUCTYIIIB YUACHUKIB
KOH(epeHIii, TeKCTu MiJCyMKOBUX JOKYMEHTIB,
a TAKOXK BUTATHU 3 JOKAJILHUX HOPMATUBHO-IIPABO-
BUX aKTiB (CTATYTiB TOIIO) MicT — 00JIaCHUX IIEHTPIB,
110 PeTVIaMeHTYIOTh 3araJbHi 300D’ » .

3HauHa yBara saraJbHUM 300pam 0yJia IpuIiieHa
0.C. OpoBCHKMM Ta HOT0 CIIiBABTOPAMY V BUAAHHAX
«CraryT Tepuropianbuoi rpomaau M. Ogeca. OcHoBHI
etanu ctBoperus» 2007 p., «Cran JToKaanHOL HeMo-
Kparii B mictax YKpainu: posb TpoMaj Ta OpraHiB
MicueBoro camopagyBanaa» 2008 p.

Y KoHTeKCTi 3B’A3KYy MiK saraJbHHMHU 300pa-
MU I'POMAaJSH 3a MiclieM IPOKMBAHHS Ta OpraHaMu
caMoopraHisarii HaceJeHHS CJiJi YKasaTH Ha TaKi
Buganud 3a ydactio 0.C. Opmoscekoro, gk «CTso-
PEeHHA YMOB IJII PO3BUTKY JOKAJBHOI IeMOKpaTii (Ha
mpukaaai m. Ogecu)» 2003 p., «CrBopeHHs, OpraHi-
3a1rig poOoTH Ta JiKBifaIig opraHis caMoopramisamii
HacemeHHa Vv M. Omeca. MeToguuni pexoMeHmaIlii»
2004 p. Ta 2006 p., «CTBOpPEHHA, OpraHisamisa Iidas-
HOCTi Ta JiKBimaIis opraHiB camoopranisaiii Hace-
qmenHd B micti Oneci. 30ipHUK HOpMATUBHHUX aKTiB
Ta METOIMYHUX PeKoMeHgamiil (3-¢ BuI., IOIOB-
HeHe Ta 3miHeHe)» 2011 p., «[lemeryBaHHs ITOBHO-
Ba)KeHb OpraHaM caMoOOpraHisaiii HaceJeHHI»
2005 p., «3akon Ykpainnu «IIpo opramu camooprasi-
3arii HaceJleHHA» : HAYKOBO-IIPAKTUYHUI KOMEHTap»
2012 p. ra inmmi.

Cnip BigMiTuT! ¥ aKTMBHY HOPMOTBOPUY Iisfjb-
micts O.C. Oprnoschbkoro. Bin BucTynmus omHuM 3i
CIIiBaBTOPiB TEKCTY MPOEKTY 3aKOHY YKpaimu «IIpo
sarajbHi 300pu (KoH(DepeHIii) wieHiB TepuTOPiaAIDL-
HOI rpoMaZy 3a MiclleM IIPOKHMBAHHA» 3a PEECTP.
Ne 2467 Bin 24 Gepesua 2015 p. Bapro sayBaxuru,
1o cranoM Ha 01 xoBTHa 2021 p. 1ell MPOEKT PO3-
raanaetbed BepxosHoto Panoro Yipainu.

BucnoBok. Pesiomyloum, ciig sasHAUUTH, IO
B YKpaini HafOiIbII KOMILIEKCHO IpPOOJEeMATHKY
3araJbHUX 300PiB IpoMajAH 32 MiCIIeM ITPOKMBAHHS
anaiisysas 0.C. OpoBCbKHUiL, OTHAK 1OTO BUCHOBKU
Ta MPOIIO3UITiil He 3HANIILIN CBOTO BUPAYKEHHS B MOHO-
rpaivHuX mpansgx i3 mporo nuTaHaA. Takux mZOCJIi-
I'KeHb B YKPalHCHKill ropuagnuHill JiTepatypi Hapasi
HeMae, 1110 POOKTH ONMPAIIOBAHHA ITie]l MPo0IeMaTHK Y
aKTyaJbHUM Ta HaraJbHUM.
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MODERN LEGAL MEANS OF TRANSFER OF INTELLECTUAL PROPERTY RIGHTS

For the development of the national economy, an effective system of legal support of relations is formed, which
is formed as a result of transformation of intellectual activity results into innovative products and innovations,
introduction of intellectual property rights into economic turnover.

Given the expansion and complexity of ways to commercialize intellectual property rights in connection with the
acquisition of these rights of various qualities, it is important to study not only the statutory agreements on the disposal
of intellectual property rights, but also to develop other legal forms that mediate acts of transfer objects of intellectual
property in the field of management.

The purpose of the article is to refine the scientific and theoretical provisions on the legal forms of transfer of
intellectual propertyrightsin the field of management. The ways of involving intellectual property rightsin the economic
turnover within the framework of corporate, contractual, mortgage legal relations are revealed. It is established that
the specificity of these relations leaves its mark on the legal forms of transfer of intellectual property rights. It has been
found that with the complication of economic relations, the spheres and ways of involving intellectual property rights
in economic turnover are expanding. Thus specificity of mechanisms of realization of the specified ways of transfer of
the rights causes necessity of working out of the legal form adequate to this specificity.

It is proved that economic and legal regulation of transfer of intellectual property rights does not provide proper
definition and differentiation of legal forms of transfer of intellectual property rights in the organization and
implementation of economic activities, which should take into account the broad economic potential of these rights.
The study substantiates the types of legal forms of transfer of intellectual property rights in the field of management
in the case of these rights as: contribution to the formation of the authorized capital of the business organization,
contribution to joint activities (simple partnership); use as a subject of pledge and subsequent alienation of the pledged
property right as aresult of foreclosure on it. On thisbasis, a conclusion was made about the expediency of improving the
economic and legal regulation of relations in the field of transfer of intellectual property rights in terms of normative
definition of types of legal forms of transfer of these rights.

Key words: property rights of intellectual property; intellectual property object; legal form; contract; transfer of
rights; economic turnover.

Berosa T. I. CYYACHI IIPABOBI 3ACOBH ITEPEJAHHS ITPAB IHTEJIEKTY AJIbHOI BJIACHOCTI

Ilns po3BUTKY HAIiOHAJIHHOI €KOHOMIKM (hopMyeThcs e(eKTHMBHA CHCTEMAa IIPABOBOTO 3a0e3NeuyeHHS BiTHOCHH,
AKa (OpMYETHCA B Pe3YJIbTaTi TpaHchopMallili pesyabTaTiB iHTENIEKTYaJbHOI AiAJbHOCTI B iHHOBAI[iMHI MPOAYKTH Ta
iHHOBAIlii, BIPOBaKEHH IIPAB iHTEeIEeKTYyaJbHOI BJIACHOCTI B FOCIOAAPChbKUIT 060POT.

YpaxoByoun pO3IIMPEHHA Ta CKJIANHICTD NMIIAXIB KoMepliaiisaimii mpaB iHTeJIeKTyaJbHOI BIACHOCTI y 3B 3Ky
3 HAOYTTAM MU IIpaBaMu Pi3HOI SKOCTi, BAXKJMUBUM € He JIMIIEe BUBUEHHSA CTATYTHUX JOTOBOPIB IIPO POSMOPAMKEHHS
IIpaBaMU iHTeJIEKTYaJbHOI BJIACHOCTI, a i po3po0Ka iHIMuX IpaBOBUX (OPM, TOCEPETHUIIBK] aKTH mepefaHHd 00 eKTiB
iHTeJIeKTyaIbHOI BJIACHOCTI Y cepy rocmogapioBaHH.

Meroto cTaTTi € yTOUHEHHA HAYKOBO-TEOPETUYHIX MOJI0KEHD III0/I0 TPABOBUX ()OPM II€PEeJaHHSA IPAB iHTEIEKTyaJIb-
HOI BJIacHOCTi y c(epi rocmomapioBanusg. Po3KpuTo NMIIAXY 3aJyUeHHS IpaB iHTeJeKTyaJIbHOI BJIACHOCTI /10 Tocmogap-
CbKOT0 000POTY B paMKax KOPIOPATUBHUX, TOTOBipHUX, iTOTEUHNX MPABOBIIHOCHH. ¥ CTaHOBJIEHO, IO cenudika mux
BiflHOCWH HaKJajae CBiif BifOMTOK Ha IMpaBOBi (hopMHU IepeJaHHS IIPaB iHTEJIeKTYaJbHOI BJACHOCTI. ¥ CTaHOBJIEHO, III0
3 YCKJIQAHEHHAM eKOHOMIUHUX BiTHOCHH POBIINPIOIOTHCA ChepH Ta CIOCO0U 3aIyUeHHS IPAB iHTEIeKTyaJbHOI BJACHOCTL
JI0 Tocriofapcbkoro obopoty. Ilpu nromy crmenudika MexanismiB peasisallii 3asHaueHNX CI0CO0iB Iepesayi mpas 3yMOB-
JII0€ HeOOXifHiCTh PO3pOOKY aeKBaTHOI 1Iit cierudiri mpaBoBoi Gopmu.

IloBemeHo, 1110 EKOHOMiKO-TIPaBOBe PETYJII0OBAHHA IIepeJaHHA IPaB iHTEJIeKTYaIbHOI BIACHOCTI He 3a0e31euye HaIeMX-
HOTO BM3HAUEHHA Ta AudepeHmiamnii npaBoBux (popM mepejaHHA IPaB iHTEIEKTYaJ bHOI BJIACHOCTI IIiJ yac opraHisaiii
Ta 3MifiCHEeHHS TOCIOAAPChKOI AiANTBHOCTI, 1110 Ma€ BPaXOBYBATH ITMPOKHUI eKOHOMIUHUI OTEHIIIAJ I[UX IpaB. ¥ JOCIi-
I'KeHHi 00T DYHTOBaHO BUAY IPABOBUX (OPM IepelaHHA IPaB iHTeNIeKTyaIbHOI BIaCHOCTI Y cepi rocmoapioBaHHA 00
TaKuX IpaB, K YHECOK ¥ (DOPMYBaHHSA CTATYyTHOTO KaIliTaJy rocoJapchbKoi opraHisallii, BHECOK y CILIbHY AifJbHICTD
(mpocTe TOBapUCTBO); BUKOPUCTAHHA AK IIPEMETA 3aCTAaBU Ta MOAAJBIINE BiTUy:KEHHA 3aCTAaBJIEHOT0 MAHOBOTO IIpaBa
BHACJIiIOK 3BepHEHHSA Ha HHOTO CTArHeHHA. Ha migcTaBi 11b0ro 3p0o6.J1eHO BUCHOBOK IIPO AOIIIBHICTD YAOCKOHAJEHHS roC-
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IT0JapChKO-IIPABOBOI'0 PETYJII0BAHHS BiTHOCHH Yy c(hepi mepefaHHA IPaB iHTeIeKTyaabHOI BJACHOCTI B YaCTHHI HOPMATHB-
HOT'O BU3HAUEHHS BUAIB IPaBOBUX (POPM MepeJaHHsd ITUX MPaB.

Karouosi crosa: MaiiHOBI IpaBa iHTeIEKTYAIbHOI BJIACHOCTI, 00’€KT iHTeIeKTyaJbHOI BJIACHOCTi, Opraisailifino-mpa-
BOBa (hopMa, KOHTPAKT, IIepeJlaHHs [IPaB, FOCIOAAPCHKUIT 000DOT.

Formulation of the problem. Under the influence
of globalization and European integration process-
es, Ukraine has chosen a course for the development
of the national economy according to the innovative
model. Achieving this goal requires an effective sys-
tem of legal support for relations, which are formed
in connection with the transformation of the results
of intellectual activity into innovative products and
innovations, the introduction of intellectual proper-
ty rights in economic turnover.

The national market of intellectual property
rights is in the process of formation. In countries
with established innovative economies, the market
for these rights is more efficient, as evidenced by
the high economic performance of its volumes. In
particular, the revenue of the United States, which
controls 43% of science-intensive products in the
world, from the export of licenses is estimated at
800 billion dollars, Germany — 520 billion dollars,
Japan — 400 billion dollars [1, p. 261]. In Ukraine,
given the optional nature of state registration of
agreements in the field of intellectual property,
the real situation regarding the types and scope of
contractual implementation of intellectual property
rights is not reliably known. In particular, in 2016,
382 copyright agreements were registered, of which
344 — on the alienation of copyright, 38 — license.
The number of registrations of agreements on the
disposal of industrial property rights was 2,152, of
which: 1,953 — the transfer of exclusive property
rights, 101 — the issuance of licenses, 98 — “open”
licenses for the use of inventions, utility models,
industrial designs [2].

At the same time, among the registered facts of
transfer of rights, acts of disposition of trademark
rights dominate, compared to a small number of
patent and license agreements. This clearly reflects
the low state of scientific and technological modern-
ization of national industry. Manufacturers focus
mainly on the acquisition of brands with a high busi-
ness reputation of the right holder, including for-
eign, rather than on the creation of a powerful high-
tech production. However, it can be argued that the
industrial property market in Ukraine has signifi-
cant development potential. Thus, as of January 1,
2018, 518,701 security documents were entered into
the state registers, including: 120,731 patents, of
which: 120 731 patent for inventions, 122,333 pat-
ents for utility models, 36,013 patents for industri-
al designs, 236,469 certificates for marks for goods
and services, 13 certificates for IMC topography [3].

Among the existing problems in the field of
transfer of intellectual property rights, the imper-
fect level of regulation of the peculiarities of legal

forms of transfer of these rights occupies a signifi-
cant place. Normative regulation is limited to gener-
al provisions on classical contractual constructions
(license agreement, agreement on creation of intel-
lectual property object, agreement on transfer of
exclusive property rights) regardless of the specifics
of all variety of both intellectual property objects
and acts of transfer of rights, therefore, in particu-
lar, in the practice of contractual regulation of these
relations, established approaches to the legal forms
of transfer of intellectual property rights have not
yet been formed.

Research analysis. Problems of legal regulation
of contractual relations in the field of intellectu-
al property are covered in the scientific works of
V.Kryzhna, V. Milash, O. Yavorska, I. Yakubivsky
and others. The issues of the place of such agree-
ments among civil law or commercial agreements,
the division of agreements in the field of intellec-
tual law according to various criteria, the state
registration of these agreements and other aspects
are studied.

At the same time, given the expansion and com-
plexity of ways to exercise intellectual property
rights in connection with their acquisition of vari-
ous qualities, it is important to study not only the
statutory agreements on the disposal of intellectu-
al property rights, but also to develop other legal
forms that mediate various acts of transfer. rights
to intellectual property in the field of management.

The purpose of the study is to refine the scien-
tific and theoretical provisions on the legal forms of
transfer of intellectual property rights in the field
of management.

Contradictions between: non-commodity essence
of intellectual property objects and commodity form
of their expression have a significant impact on the
development of the intellectual property market; the
essence of intellectual property as public property
and forms of its manifestation as private (individ-
ual) property; appropriation of the ideal content of
intellectual property objects and appropriation of
their material carriers [4]. All of them determine its
specificity.

These contradictions necessitate special legisla-
tive regulation of economic relations, which form the
basis of the turnover of intellectual property rights.
Currently, the regulatory regulation of the transfer
of intellectual property rights is based on a set of legal
requirements that establish: 1) general provisions
on economic obligations and economic agreements
defined in Chapters 19, 20 of the Commercial Code
of Ukraine [5]; general provisions on transactions,
agreements in the Civil Code of Ukraine, which are
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applied on a subsidiary basis in the absence of special
provisions in the Civil Code of Ukraine [6], 2) fea-
tures of disposition of property rights in the field of
intellectual property: Chapter 36 of the Civil Code
of Ukraine, Art. 331 of the Civil Code of Ukraine;
Chapters 75, 76 of the Civil Code of Ukraine, special
laws in the field of industrial property (parts 6-9 of
Article 28 of the Law of Ukraine “On protection of
rights toinventions and utility models” [7]; parts 4-7
of Article 20 of the Law of Ukraine “On protection of
industrial designs” [8]; Parts 7-9 of Article 16 of the
Law of Ukraine “On protection of rights to marks for
goods and services” [9].

The given location of the normative array reflects
the processes of functional specialization in law,
which, according to O. Belyanevych, is manifested
in the “load distribution” as between the norms of
one industry affiliation (general rules governing the
procedure for concluding, amending, terminating
business contracts, their content, implementation,
etc.) and special rules governing certain types of
business contracts, taking into account their specif-
ics) and the rules of civil law (general provisions on
contracts, obligations, knitting) [10].

At the same time, in the field of intellectual prop-
erty, the processes of functional specialization are
not fully provided. Economic and legal regulation
of the transfer of intellectual property rights does
not provide proper definition and differentiation
of legal forms of transfer of intellectual property
rights in the process of organization and implemen-
tation of economic activity, which should take into
account the broad economic potential of these rights
in terms of meeting the various economic interests
of economic entities.

The current legislation establishes an exhaustive
list of types of agreements on the disposal of intel-
lectual property rights: license agreement, agree-
ment on the creation and use of intellectual property
rights, agreement on the transfer of exclusive intel-
lectual property rights, other agreement on the dis-
posal of intellectual property rights (h 1 Article 1107
of the Civil Code of Ukraine) [6].

At the initial stage of development of the mar-
ket of intellectual property rights in Ukraine, these
contractual designs fully met the needs of partici-
pants in intellectual property relations. Over time,
the market has developed the practice of concluding
unnamed agreements in this area (non-disclosure
agreement, transfer of know-how) [11], as well as
mixed agreements, which contain conditions (ele-
ments) specific to different types of agreements,
including the disposal of intellectual property
rights. (contract of sale of the enterprise as a single
property complex, which includes intellectual prop-
erty rights; contract for the creation of advertising,
which defines the conditions of use of intellectual
property rights).

With the complication of economic relations
there is an expansion of areas and ways to involve
intellectual property rights in economic turnover.
Businesses are gradually realizing the possibility
of obtaining economic benefits from various acts
of commercialization of rights to intellectual prod-
ucts, in particular, by making them as a contribu-
tion to the authorized capital of a legal entity, use as
collateral, involvement in joint activities, etc. Thus
specificity of mechanisms of realization of the spec-
ified ways of transfer of the rights causes necessi-
ty of working out of the legal form adequate to this
specificity.

Not all methods of transfer of intellectual prop-
erty rights can be mediated only by enshrined in
Art. 1107 of the Central Committee of Ukraine by
contractual designs.

The transfer of intellectual property rights as a
contribution to the authorized capital of a corporate
organization gives the right holder the opportunity
to expand its economic potential, to acquire corpo-
rate rights without spending in the process of such
investment of cash, movable or immovable property.
Legislative regulation of these relations is limited to
general permits that intellectual property rights can
be transferred as a contribution to the authorized
capital of the business entity (Part 5 of Article 156,
Part 6 of Article 157 of the Civil Code of Ukraine).

In practice, participants in corporate relations
use different options for making such a contribu-
tion, in particular: draw up an act of transfer of
rights, enter into a preliminary agreement or agree-
ment of intent (if the rights are made to the new-
ly created legal entity). The Supreme Commercial
Court of Ukraine in paragraph 5.1 of the resolution
of the Plenum of October 17, 2012 Ne 12 “On some
issues of dispute resolution practice related to the
protection of intellectual property rights” states:
in addition to indicating this in the memorandum
of association requires the conclusion of a separate
agreement on the transfer of exclusive rights, and in
cases provided by law, — as well as the state registra-
tion of such a separate agreement” [12].

This approach makes sense from a practical point
of view, because, firstly, there is no separate regu-
lation of the procedure and legal form of transfer of
intellectual property rights in corporate relations,
and secondly, the law establishes a mandatory writ-
ten agreement on the disposal of such rights.

At the same time, the founding relations in the
field of creating a corporate organization have
their own specifics, which affects the legal form
of transfer of rights to intellectual property. The
founding revelation, as noted by V. Kravchuk, is
expressed externally in the form of a transaction
or administrative act of an administrative nature
(depending on the type of legal entity). In this
case, the legal entity acts as a special legal form of
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achieving the interests of the founder [13]. There-
fore, there is a difference in the mechanisms and,
accordingly, the legal form of realization of the
rights holder in the case of investing intellectual
property rights in the authorized capital and the
transfer of these rights on the basis of a license
agreement or agreement on alienation. The latest
agreements are aimed at obtaining income from
the right holder from the complete alienation of
rights or granting permission for their temporary
use, and not in acquiring the status of a member of
a corporate organization.

The mechanism of interaction of the founders in
the process of determining the conditions and proce-
dure for the formation of authorized capital is of a
different nature. Their expression of will is aimed at
determining, among other things, the legal regime
of the property of the created corporate organiza-
tion, which is fixed in the founding documents. The
functions of the latter, depending on the organiza-
tional and legal form of the legal entity, perform the
memorandum of association or charter.

In this case, if the memorandum of association
has the characteristics of a contract, the charter
is not given such a meaning (its effect is mainly
related to the definition of the principles of man-
agement and operation of the company). In view of
this, for companies that operate on the basis of the
statute (for example, limited liability companies
(LLC)) and are created by more than one person,
the law provides for the possibility, if necessary, to
enter into a “partnership agreement”, which is not
is (Article 142 of the Civil Code of Ukraine), but
is important at the stage of coordination of joint
actions of organizational and property nature to
create and ensure the activities of a legal entity, in
particular regarding the terms and procedure for
transferring property deposits.

Thus, at the stage of founding a corporate orga-
nization, the founders have a binding legal relation-
ship, but they do not aim to mediate the fact of dis-
posal of property — the contribution of the founders,
but aimed at coordinating joint actions to form the
authorized capital of the legal entity through their
contributions.

This indicates that the conclusion of a license
agreement or an agreement on the alienation of
exclusive rights for the transfer of contributions —
property exclusive rights does not correspond to
the nature and purpose of the relationship, arising
between the founders at the stage of creation of a
legal entity, as well as between the founders and the
created legal entity. The deposit of property rights
by the founder is carried out by transfer of this right,
which is made in fulfillment of obligations under the
memorandum of association or the agreement on the
establishment of the company and is confirmed by
the act of transfer of property rights.

Thus, the procedure and legal form of transfer
of intellectual property rights as a contribution to
the authorized capital of a corporate organization
includes: the conclusion of a memorandum of associ-
ation (or agreement on the establishment of a compa-
ny — for legal entities acting on the basis of the char-
ter), which contains provisions on the introduction
of intellectual property rights; transfer of rights by
the founder, which is confirmed by the act of trans-
fer; state registration of the transfer of rights to
industrial property, which are valid after their state
registration.

The use of intellectual property rights as collat-
eral is a relatively new and underdeveloped method
of contractual realization of these rights in Ukraine.
National practice in this area shows that currently
the predominant facts of involvement in the mort-
gage relationship are the rights to trademarks.

The analysis of the general provisions of the
pledge legislation gives grounds to define the legal
form of realization of intellectual property rights
within the mortgage relationship as such, which
includes: a pledge agreement, which enshrines the
will of the right holder to provide satisfaction to the
creditor an act of alienation of the pledged right,
which is committed as a result of foreclosure on it in
the manner prescribed by law or contract. To ensure
proper legal registration of the transfer of rights to
industrial property in the event of foreclosure on
them as collateral to another person (creditor, buyer
of rights to public auction, etc.) need to supplement
the range of grounds necessary for state registra-
tion of the transfer of rights to inventions, utility
models, industrial designs, marks for goods and ser-
vices, as in the bylaws such grounds include only a
license agreement and a contract for the transfer of
ownership of an invention, industrial design, mark
for goods and services. Among the documents con-
firming the fact of transfer of intellectual property
rights within the mortgage relationship, should be
provided by a notary issued a certificate of acqui-
sition of mortgaged property at public auction, a
certificate of acquisition of mortgaged property at
auction, certificate of transfer of property to the
collector or a contract to meet the requirements of
the mortgagee.

The next way to commercialize intellectual prop-
erty rights is to make them a contribution to joint
activities. The legal form of such transfer of rights
is also not defined in the legislation. In accordance
with Part 1 of Art. 1133 of the Civil Code of Ukraine,
the contribution of a participant in joint activities
is “everything he contributes to joint activities,
including cash, other property, professional and
other knowledge, skills and abilities, as well as busi-
ness reputation and business connections”. The legal
regime of joint partial ownership shall be estab-
lished in respect of the property contributed by the
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participants, unless otherwise provided by a simple
partnership agreement or law (Part 1 of Article 1134
of the Civil Code of Ukraine).

However, it should be noted that the construction
of property rights, including joint partial owner-
ship, does not apply to intellectual property rights,
the objects of which are intangible assets.

For legal mediation of introduction of intellec-
tual property rights to joint activity two models of
transfer of the rights depending on the purpose, con-
ditions of realization of joint activity, character of
relations between its participants can be applied:

1. Granting permission for temporary use of intel-
lectual property to partners in joint activities (in
this case, there will be an agreement on joint activ-
ities of a different property regime than joint par-
tial ownership, which is allowed by Article 1134 of
the Civil Code of Ukraine); such a model protects the
right holder in case of expiration of a simple partner-
ship agreement or refusal of one of the participants
to further participate in joint activities, the need
to re-register patent rights, resolve conflicts with
partners on the "division” of joint property rights,
etc.; the legal form of transfer of rights in this case
should be considered a simple partnership agree-
ment, which should contain provisions on granting
one of the participants to other participants a tem-
porary permit for the use of an intellectual property
object specifying the conditions, methods, territory
of joint use of this object (the so-called "license com-
ponent of the agreement on joint activity").

2. Transfer of property rights on the terms of its
alienation and the establishment of a regime of joint
ownership of this right by members of a simple part-
nership (ie participants in joint activities become,
for example, co-owners of a patent). This model of
transfer of deposit actually leads to the “splitting”
of powers that constitute the content of intellectual
property rights, between several entities and con-
verts the depositor from a sole proprietor to one of
the co-owners.

Thus, the specificity of the considered corpo-
rate, contractual, mortgage legal relations leaves
its imprint on the legal forms of transfer of intel-
lectual property rights. Unresolved issues of formal
and legal qualification of legal forms of transfer of
rights in these relations leads to uncertainty of the
specific mechanism of disposal of these rights, the
scope of rights of the owner and acquirer (user),
their relationship in the use of industrial property,
in case of termination of patent (certificate), inval-
idation, etc.

Conclusions. Analysis of modern legal forms
of transfer of rights to the results of intellectual

activity proves the imperfection of the legal regu-
lation of these relations. Today, the legal forms of
transfer of intellectual property rights in the case
of these rights are: contribution to the formation of
the authorized capital of a business organization,
contribution to joint activities (simple partnership);
use as a subject of pledge and subsequent alienation
of the pledged property right as a result of foreclo-
sure on it. The trend is to further expand the meth-
ods and areas of commercialization of intellectual
property rights, due to the objective need to increase
the share of innovation-oriented manufacturers,
increase their competitiveness and adaptability in
modern conditions.
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B3A€MOBIILJINB ITPOPECIHHOI IIOBEATHKHA ATBOKATA
TA IIPABOCJYXHAHOI HOBEAIHKH I'POMAIAHIHA

CraTTio IPUCBAYEHO AOCTiIKEeHHIO IPABOBUX 3acajl B3AEMOBILINBY IpodeciiiHoi moBeIiHKY aJBOKATA Ta IIPABOCTYX-
HAHOI TOBEiHKY I'POMafaHuHA, 3’ ICOBAHO, IO IiABUINEHH PiBHSA YCB1IOMIEHOI TPABOCTYXHAHOI TOBEIIHKY € OTHUM i3
3aBJlaHb i Jep:KaBH, II[0 MparHe OYTH IPABOBOIO, i CYCIIiILCTBA, 1[0 BBAMKAETHCA I'POMAAIHCHKIM. 3PO3yMiJo0, II0 MUTAH-
Hs, TI0B’I3aHi 3 TOPYIIIEHHAM JIIOAbMHU BCTAHOBJIEHNX 3aKOHOM HOPM, iCHYBAaTUMYTh 3aBK/I¥, OTHAK V IPaBOBiil fep:xasi
BOHM MiHiIMi30BaHi Ta He YMHATH MACIITAa0HOTO BIUIMBY Ha CHUTYAIlil0 B AeP:KaBi Ta CyCIiJbCTBi, OKPiM TOTO, iCHYIOTH
e(eKTUBHI MexaHi3Mu 60pPOTHOM 3 ITPABOTIOPYIIIEHHAMH Ta MIBUAKOTO BiTHOBIEHHS MOPYIIEHUX IIPaB i ¢BOOO JIOAWHM.
IuImoro € cuTyaris B Iep:KaBax, SKi TIIBKHU cTAIU Ha IILIAX MOOYIOBY IIPABOBOI JePIKABU i TPOMAAHCHKOTO CYCIiIb-
cTBa i pobJIATEL ¥ IbOMY HATIPAMI IepImi KPoKu. 3BiCHO K, TYT PiBeHb YCBiZOMJIEHOI IIPAaBOCAYXHAHOI TOBEJiHKY HU3b-
KU, ajiKe He3aJ0BOJIEHUMHY 3aJUITIAI0OTECA 0a30Bi MOTpedu JMoquHY B Oe3merri (Kou JoArHa He BIIEBHEHA B TOMY, IO
B Iep:KaBU HaABHI e()eKTUBHI MexaHi3Mu JIJ1d 3aXUCTY ii mpaB i cBo6O, 3aKOHHUX iHTEPeciB), TOMY HeMa€E MOKJINBOCTEH
IJIS PO3BUTKY 0co0mCTOCTi Ta 3abe3meueHHsa cobi rigHoro pisud KuTTa. Q6T pyHTOBAHO, IO OJHUM 3i ILIAXiB IIiABUIIEH-
HS PiBHA YCBiIOMJIEHOI MIPABOCIYXHAHOI TOBEJiHKH B CYCIILILCTBI MOJKe CTaTH IPUKJIA IpodeciiitHol MoBeAiHKY a[BOKA-
Ta, aji;Kke uepes CBOIO Mpodeciiiny AiAMbHICTL afBOKAT He TiIBKY 3aXUIIAE IpaBa i cBo0OAM, 3aKOHHI iHTepecH JIOUHH,
a 11 yacTo IePIINM 03HAMOMJIIIOE IIOAUHY 3 if mpaBaMu Ta 000B’ A3KaMu B IEBHUX CUTYAI[iAX, a CBOEIO IPodeciiiHoI0 moBe-
TiHKOIO IEMOHCTPYE, IIT0 JOCATHYTH CIIPABEAJINBOCTI MOKHA TLIBKY 32 JOITOMOTOI0 3aKOHHUX Ta MOPAJIbHO BUTIPABIAHUX
MmeToAiB. IluM KOHTEKCTOM 3yMOBJIEHO Te3Y, Bi[IIOBiTHO IO AKOI afBOKAT Yepes CBOIO MpodeciiiHy IoBeAiHKY, AKa I'PYH-
TyeThCA HA HEyXMJIBHOMY JOTPHMAaHHI 3aKOHY Ta ycBimoMileHill cucTeMi MopalbHMX IiHHOCTel, 1[0 € 060B’A3KOBUM
CKJAJHUKOM IIOBEJiHKM, MOXKe BILIMBATK Ha IIPABOCAYXHAHY IMOBEIIHKY B cycmiabeTBi. Moro mpodeciiina moBeginka
CIIpHUsE MiABUINEHHIO PiBHA HOBipM CYCIiNIBCTBA 0 aJBOKATCHKOI MisIIBHOCTI I 3POCTAHHIO KiJIBKOCTi 3BepHEHbD JII0ei
3a mpodeciiiHoio TPaBOBOIO TOIOMOI0I0, 1[0 CIIPOCTUTH IPOIEC JOCATHEHHS CIPABEAJUBOCTI Ta TOIOMOXKE IIiJBUIUTH
PiBeHb IPABOBOI OCBiUYE€HOCTi IPOMAaIAH.

Katouosi crosa: agBokar, afBoOKaTChbKa IiATbHICTH, HOBipa, CYCIiJIBCTBO, IPOMAJIHIH, AeP:KaBa, IPABOCAYXHIHA
TOBeiHKA, IIPaBO.

Zaiats 0. S. INTERACTION OF PROFESSIONAL BEHAVIOR OF A LAWYER AND ORTHODOX BEHAVIOR OF
A CITIZEN

The article is devoted to the study of the legal basis of the interaction of professional behavior of a lawyer and law-
abiding behavior of a citizen, and, therefore, it is found that raising the level of conscious law-abiding behavior is one of
the tasks of both the state and the society. It is clear that issues related to human rights violations will always exist, but
in a state governed by the rule of law they are minimized and do not have a large-scale impact on the situation in the state
and society. and human freedoms. The situation is different in states that have just embarked on the path of building
the rule of law and civil society and are taking the first steps in this direction. Of course, here the level of conscious
law-abiding behavior is low, because the basic human security needs remain unsatisfied (when a person is not sure that
the state has effective mechanisms to protect its rights and freedoms, legitimate interests) and accordingly there are no
opportunities for personal development and ensuring a decent standard of living. It is substantiated that one of the ways
to increase the level of conscious law-abiding behavior in society can be an example of professional behavior of a lawyer.
After all, through his professional activity, a lawyer not only protects human rights and freedoms, legitimate interests,
but also often first introduces a person to his rights and responsibilities in certain situations, and his professional
behavior demonstrates that justice can be achieved only through legal and moral justified methods. In this context, the
thesis is that a lawyer through his professional conduct, which is based on strict observance of the law and a conscious
system of moral values, which is a mandatory component of behavior, can influence law-abiding behavior in society. His
professional behavior helps to increase public confidence in advocacy and, consequently, increase the number of people
seeking professional legal assistance, which will simplify the process of achieving justice and help increase the level of
legal education of citizens.

Key words: lawyer, advocacy, trust, society, citizen, state, law-abiding behavior, law.

Ilponec mingBuIleHHA PiBHA MIPABOCIYXHAHOI
MOBEeIiHKY € TPUBAJIUM, OCKiJIbKY JIIOJJMHA HE MOXKe
OJHOMOMEHTHO VCBiJOMHUTH HeOOXiJHICTHL BUMHATH
TaK, a He iHaKIle, BpaXOBYBATH iHTepecH iHITTuX 0cib
Ta Jep:KaBH, KOJU BOHA He 3BUKJA POOUTU ITHOTO.
«..IIpomec GopMyBaHHS IIPABOCIYXHAHOI 0cO0HU
BUBHAUAETHCI HEOOX1[HICTIO CTBOPEHHSA CHCTEMH IT0e-

© 0. C. 3aamp, 2021

TAIMHOTO IIPABOBOTO HABYAHHSA, PO3POOKY HOT0 UiTKOI
IIPOrpaMu BiJIIOBIZHO A0 PiBHA ii PO3BUTKY, IIPaBO-
Boi 00i3HAHOCTI i BikOBUX ocobnmBocTeit» [1, c. 31].
Y nep:kaBi mMaroTh OyTm po3pobiieHi pisHOMaHiTHI
IPOrpaMy IIPABOBOT'O BUXOBAHHSA, IOKJINKAHI BUKO-
HYBaTW TaKi 3aBAaHHSA, IK «(QOPMYBaHHA CHUCTEMU
3HAHD i3 TPABOBUX NMUTAHL; IPUINEILICHHI HABUUOK
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IpaBoMipHOI MOBeAiHKW; ()OpMYyBaHHA IIOBaru [0
Jep:KaBy 1 IpaBa; BUXOBAHHSA aKTUBHOI JKUTTEBOI
IIOBUIIii, HETEPIIMMOCTi 10 Pi3HOMAHITHMX IIPABOIIO-
pyireHb; (GopMyBaHHSA MOTPeOM ¥ YMiHHS aKTUBHO
3aXWINATH B YCTAHOBJIEHOMY B3aKOHOM IOPAAKY fAK
ocofucrTi iHTepecu Ta mpaBa, Tak i mpaBa Ta iHTepe-
cH iHmMuX 0ci0; MpUIIeIIeHHA BMiHHA TPOTUCTOATH
HeraTUBHUM IIOTJIAlaM Ha Iep:KaBy Ta IIPaBo Ta IIepe-
KOHJIUBO iX po3BiHuyBatu» [2, c. 66].

UYepes BUKOHAHHA X 3aBJaHb JIOJUHA OTPUMYE
IIeBHi 3HAHHA B rajysi mpaBa i MoKe 3MOJeII0BaTH
CBOI0 TIOBEJiHKY BifimoBiZHO m0 HuX; Big0yBaeThCsA
nporec GopMyBaHHA IIPABOCBiIOMOCTI JIIOAWHU Ta il
IIPaBOBOI KYJIbTYPH, TOOTO Ti IPOIleCH, 3aBIAKN AKUM
JIOJMHA YCBIIOMIIOE HEOOXiMHICTh BUNHATH IPaBOC-
JYXHAHO, PO3YMi€, IT[0 TaKa IIOBEAiHKA € He0OXiTHOI0
3411 JOCATHEeHH AK 1 ocobucToro, Tak i 3arajbHOI0
osara. Tak, Ha Hare rI0OKe IePeKOHAHHSA, IIPABOC-
JyXHAHA MOBeiHKa Mae 6yTu ycBimomiernowo. Koan
JIFOAWHA PO3YMi€, II[0 BUMHATH BiJIIOBiTHO 0 BaKOHY
€ He 00MeKeHHAM A Hel, a CBOEPITHOIO TapaHTielo
JTOTPUMaHHA ii mpaB i cBobox i3 6OKYy mep:kaBu Ta
iHmMUX Jgojei. ¥ pasi 'k MopylleHHA IUX IIpaB BOHA
MOJKe 3BEepPHYTHCA 10 BIOBHOBaYKEHUX 3aKOHOM Opra-
HiB Ta 0ci0 3a #oro BifHOBIEHHIM, 110 Mae 6yTH 3po-
0J1eHO B HAWKOPOTIINI TEPMiH.

I cipaBni siKicHOIO cTaHe IPaBOBa JOIIOMOI'a y TOMY
pasi, KoM KJIIEHT IOBHICTIO TOBipPSA€E CBOEMY aJBOKA-
TOBi. «¥ pe3yJbTaTi TPUBAJOTO PO3BUTKY YABJIEHb
HayKOBI[iB Ta NIPAKTHUKiB IIP0 MOpAaJbHY CYTHICTH
aJIBOKATCHLKOI HiAJTBLHOCTI aKCiIOMOIO CTAJIO IIOJIOMKEH-
Hf, BiIIIOBiHO M0 SKOI'0 eTUYHOIO OCHOBOIO B3a€EMO-
BiTHOCHH aJIBOKATa 3 KJIi€HTOM € moBipa» [3, ¢. 150].
HesBarkatoun Ha UiTKY eTUUHY CIPAMOBaHICTD, KaTe-
ropis moBipm, AKa Mo3HAua€ BigKpuTi # H00po3uy-
JIMBI BiTHOCHHM, TO3UTHUBHE CTABJEHHS JO KOTOCh,
3HalIIa BUPa’KeHH i B TpaBi. ¥ cyuacHUX PO3BUHE-
HUX JiepP:KaBax IPaBo «JOBOAMJIO» CYCIiILCTBY CBOIO
HeOoOXimHiCcTh, QYHKIIIOHANBHICTE Ta e(eKTUBHICTH
VIIPOZOB:K 0araThox AecATHIiTh. Tak, y Jogei Gop-
MyBaJjiacd JIoBipa M HeJOBipa A0 IIpaBa 3arajiomMm Ta
OKDPEeMUX IIPABOBUX 1HCTUTYTiB 30Kpema. Lle it 3ymoB-
JIIOBAJIO HEOOXimHiCTHL ImPOBeNeHHA IEeBHUX pedopM
He TLIBKHU y rajysi mpaBa, a # y cyMisKHUX cepax
JKUATTENIAIBHOCT JIFOAWHH.

IIpomec B3aemomii agBoKara i #ioro KJieHTa cTa-
HOBHUTH 00010 TIeBHE COIliaJbHE CIIiBPOOITHUIITBO,
B AKOMY JIOBipa Bifirpae ogHy 3 HalBasKJIWUBIilINX
poJel, amke BUOYIyBaTH JiHiI0 3aXWUCTy, Mi3HATHU-
ca Bci (HaBiTH HauapiOmimmi) merami, AKi MOKYTH
MaTH 3HAUEeHHA [JIA BUPIiIlleHHA CIIPaBU, AOMOI'THU-
cd AKHAUIIBUAIIONO BiTHOBJIEHHA MOPYIIEHUX IIpaB
i cBOOOM, 3aKOHHNX iHTEpeCiB He MOKHA 0e3 YeCHUX
Ta IPO30PUX B3aEMOBIJHOCUH, ¥ AKUX KJII€HT MOXKeE
MOKJIACTHCA Ha CBOTO afBOKaTa, OyAyuM BIIEBHe-
HUM, III0 TOH 3POOUTD yce MOMKJINBE AJIA HOCATHEHHS
CIIPaBeJIMBOCTI HAa OCHOBI 3aKOHHMX Ta MOPAJbHO
BUIIPABIAHUX MeTO/iB. «B acnexTi BigHocuH agBoKa-

Ta 3 KJII€EHTOM IIE€PIIOYEPTrOBO PO3KPUBAETHCA KOTHi-
TUBHUM acleKT JoBipu, AKUN XapaKTepusye Iii Bif-
HOCHMHU AK TakKi, o 6asylThcA HA IepeKOHAaHOCTL
B YECHOCTi, MOPAAHOCTi, BipHOCTi, BiAmOBigaIpHOCTI
ta mpaBauBocTi. JloBipa € He0OXiHOO YMOBOIO e(heK-
TUBHOI podeciiiHol AiAABHOCTI aZiBOKaTa Ta 3aIo-
pykoto ii yenixy. BogHouac Ha piBHI HOpMaTHUBHOTO
peryJioBaHHA [0Bipa TpaHC(HOPMYEThCA Ta BU3HAUAE
3MiCTOBHE HAITOBHEHHS OCHOBOIIOJOKHUX B 8JJBOKAT-
CBKif MiANBHOCTI IPUHIUIIB Ta iHCTUTYTiB KOH(DI-
IEeHIIIHHOCTI Ta aABOKATCHKOI TAEMHMUITI, aKI[€HTYIO-
Y1 Ha MOPAJIbHO-eTUUHIT mpupoi» [4, c. 153]. Orike,
3aBAAKM BCTAHOBJIEHHIO JOBipM Mi’K aJBOKATOM Ta
HOro KIi€eHTOM MOMKJIMBO: 1) BMKoHATH Ti fmii, aki
0ys10 6 HEMOKJIMBO BUMHUTH (IOBipa KJi€HTa J03BO-
JIs€ afBOKATOBL HiATH B MeKaX CBOIX IIOBHOBAKEHbD,
BUBHAUEHUX 3aKOHOM, Ha BJIACHUI pO3CY[ i3 MeTOI0
HaJaHHA AKIiCHUX MOCJAYr y KOKHIA KOHKpeTHil
CIpaBi, 3 AKOIO BiH mpariioe); 2) OIMiHUTH TaKi AKOCTL
JIIOAWHA, AK YECHiCTh, BITKPUTICTh, KOMIETEHTHICTD
(Koaiu oHA JIIOAMHA JOBipse iHIIiH, TO BOHA MIOKIa/a-
eTheA Ha i gii Ta ix pesynbTarT, AKuil 0yae IPUAHAT-
HUM JJid Hei); 3) IOKJACTuCA Ha KOTOCh Y TOMY, IO
TeBHA Jig MoKe BifmOyTHCs i 110 agBOKaT a00 KIi€HT
BUMHSATH Y TAKOMY pasi MOpaJbHO MPaBUJIBHO (B3a-
€MHa I0Bipa [03BOJIAE ONHIHM JIIOAWHI BUMHATH [ii,
SAKi MaTHUMyTb II€BHI HACTiAKW IJd iHITOI JIOIWHH,
BiJIbHO, OfHAK OYTY BIEBHEHUM Y TOMY, ITI0 HACTiTKI
X Iifl HeTaTUBHO HE BILIMBATUMYTH HA iHIITY JIIO-
HY, aJKe TOM, XTO BUMHSAE MEBHY [0, IParHyTuMe
BUIIPaBJATHU TOM piBeHb AOBipu, AKWil Hajama oMy
inma smoguHA).

YacTo craBieHHS A0 mpodeciiHMX 000B’aI3KiB
€ BUPAKEHHAM OCOOMCTHX IKUTTEBUX I[IHHOCTEH,
mpiopuretiB Ta opierTupis. KurTeBi mirHOCTI (hop-
MYIOTb MeTy BUMHKIB JIIOJUHY ¥ BUSHAUAIOTH CIIOCO-
0u, akuMu mie googuHa. Jliogm, AKi BigmoBigaabHO
CTaBJATLCA J0 BUKOHAHHS CBOiX 000B’sA3KiB, mmpar-
HYTh MaKCHMAJbHO IPOAYKTUBHO IIPAIIOBATH, III00
TOCATHYTH BMCOKOTO IpodeciiiHoro piBHA Ta edek-
TUBHO BUKOHYBaTH CBOI (QOYHKIIII B cycminbeTBi. Tarky
JIIOJUHY XapaKTepu3ye HaABHICTh YCBiJOMJIEHOI cHC-
TeMU MOPAJbHUX I[iHHOCTEHN, AKOI0 BOHA IIOCIYTOBY-
€TbCA Y KMUTTi, MIPAaBOCIYXHAHOI Ta COIiaJIbHO Bif-
moBizanbHOl moBegiHKM. Ti, XTO cCTaBUTHCA O CBOEI
poboTu 0es3BiANOBiZaIbHO, BUKOHYIOTH IOKJageHi
Ha HUX 000B’SI3KU HE 30BCIM AKiCHO, 3 YNCIEHHUMU
IIOPYLIEHHAMHU. 1X BUDi3HAE IPiOPHTET 0COBUCTHX
inTepecis Ta 6axKamb, MIIHHOCTI iHIINX JI0fEH, IPaBo-
BOI JIep:KaBU Ta 'POMAaJAHCHKOIO CYCIIiIbCTBA IiKaB-
JIATH IX CYTO 3 TOYKM 30PY MOJKJUBOCTi 3aZ0BOJIEH-
HS BJacHUX OaskaHb. TpPeTI0 TPymy CTAHOBJIATH Ti,
XTO CTaBUTHCA 10 pobotu hopmanbuo. I]a kareropisa
JIIOIeH IIPOCTO BUKOHYE JIMIIE Ti BUMOTH, AKi 10 HUX
cTaBaAThCA. BoHU TpaHCI0I0Th hopMaibHe CTaBJIEH-
HS JI0 BCBOTO, IO iX 0oTouye, iXHi MOTpeOu He3HAUH,
BOHH He IIParHyTh PO3BUBATH cebe AK 0COOMCTICTh Ta
(haxiBisa cBOEI cIpaBM, a TUM IIade CBOEIO IIOBEMiH-
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KOI0 BILIMBATH Ha OyIb-AKi Ipomecw, 10 BifgOyBa-
IOThCA B CYCIIiJIBCTBI.

Ko:xen, xTo :K1Be B CYCIIiIbCTBi, Mae 3aCBOiTH Ta
MIOCJYTOBYBATUCA Y MOBCAKAEHHOMY KUTTi IEBHOIO
CYKYIIHICTIO HOPM Ta IIpaBu noBedinKu. Ile 0608’ -
30K JIIOJWHY, AKUN 3aKPiIMIM 3a HEI CYCIiJIbCTBO
ta gep:kaBa. CyCHiJbCTBO PeryJioe BiTHOCMHU MiK
JIOJBMU 3aBIAKKM MOpaji, a Jep:KaBa — 3aBAAKHU
IpaBy; MOpPaJh HalIepIle amejaroe A0 BHYTPINIHbO-
ro CBiTYy JoguHM, ii COBicTi, cucTeMu IiHHOCTEH Ta
mpiopuTeTiB, a MpaBO — MO MOBENIHKM K CIOCOOY
B0BHIIITHBOTO BUPAKEHHA BHYTPIIIHIX IepEeKOHAHb.
KoxxHa 3 mux cucTeM Mae pisHUI CTYIiHb BILIUBY HA
pisHMX JIofelf, Xoua i 3000B’A3ye iX J0 CBOEpPigHO-
r0 «KUTTS 34 BCTAHOBJECHMMU IIPABUJIAMU», OJHAK
KOHTPOJIb 32 iX BUKOHAHHAM € Aelfo pisaum. Came K
IUTAHHA IKOCTi, HIOBHOTH iX BUKOPUCTAHHS Ta BUKO-
HAaHHA HAJEKUTD J0 IUTAHb, TOB’ A3aHUX i3 BigmOBI-
JAJIBHICTIO JIOAWHHU. | TYT MOKEeMO BUOKPEMUTH JIBa
BUIU 0cobmcTol BigmoBigambHOCTI ioquam: 1) Bigmo-
BifaJbHiCTh 3a 37ificHeHI BUMHKHU; 2) BiamoBimaJib-
HiCTb 32 HACHIAKM MaOyTHIX YINHKIB.

BignoBiganpHicTh 3a 3HiliCHEHI BUMHKYU € PETPO-
CIEeKTUBHMUM BUAOM BiIIIOBiaJbHOCTI, IO MIO3HAYAE
BiZTIOBiJaIBbHICTD JIOAWHM 34 HACHigKu ii mid, 110
B:Ke Hacramu. lle#i Bupx BimmoBimasnbHOCTI 1MOB’sA3a-
HUM i 3 IpaBoM, i 3 MOpasLI0. «3a CBOEI CYTHICTIO
IOPUIUYHA BigIOBiZAMbHICTE € 6araToaclmeKTHUM
colliaJibHO-IpaBOBUM ABuinieM. IIpaBoBe mprusHaueH-
HA IOPUAWYHOI BiJIIOBiZAJbHOCTI XapaKTepuUsyeThb-
Csd THUM, IO BiATIOBiJAJBHICTL € OJHIEI0 3 OCHOBHHX
rapaHTill peasisalfii Ta OXOpOHM IIpaB Ta iHTepeciB
cy0’eKTiB CyCIiIbHUX BiZHOCHH. ...l0PUANYHA BifgIO-
BiJaJbHICTh — HAWBAMKJIUBIMINE iHCTUTYT OYAB-IKOL
IIpaBoOBOI CUCTEMHU, OJHA i3 CYTHiICHUX O3HAK IIpaBa,
HeoOXiHuY eleMeHT MexaHigMy #oro gii» [8, c. 8-9].
MopasbHa BigIOBiZAJIbHICTE TAKOMK MOKE HOCUTH
PETPOCTIEKTUBHUHN XapaKTep Ta BUABIATU cebe AK
JOKOPY CYMJIIHHA 3a BUMHEHi/HeBUMHEHi Aii Ta Ix
HACHiAKH. ¥ IbOMY pasi Bim0yBaeThCA CBOEPiHE ate-
JIIOBAHHS 0 0COOMCTICHOI CCTeMMU I[iHHOCTEH, HOPM,
3icTaBJIeHHS 3MiICHEHOTO BUMHKY Ta HOr0 HACHiAKiB
i3 IpUHHATHUME I cede MOPATbHO-eTHUHNMHY IIiH-
HOCTSIMH, YCBiIOMJIEHHS I[iHHOCTi/IIKOAM A cebe
ra inmux. «MopaJbHa BiANOBiZAJbHICTH — ABUILE
CKJIaJIHe, AKe OUiKye Ha JIOAUHY 3CcepeHU Ta 30BHi,
Bifl Hel He MOYKHA YXUJIUTHUCA, CXOBATUCA H YTEKTH.
Bona o3Hauae rigny noBeginKy ocodu mo cebe, iHmmnx
JIIOIeH, CBiTY TOZi, KOJIM CYMJIiHHA BHACJiZOK caMo-
KOHTPOJI0, BHYTPIIIIHIX IIepeKOHaHb i Aiif BU3HAaUae
BEKTODPY IIOBEJIiHKY JIIOAUHN Y KUTTI» [9, c. 40].

BigmosiganbHicTh 3a MaiOyTHI BUMHKKM HOCHTH
MOpaJIbHUM XapaKTep Ta MOJATAE B TOMY, IO JIIOIHU-
Ha, BOJIOMiIOYM II€BHOIO I[iHHICHOI0 CHCTEMOI0 Ta
Kepyounch HeI0 y MOBCAKACHHIN MOBEIiHIlL, AyMae
HaJ MOTHBaMH, AKi CIOHYKAIOTh Ii 10 KOHKPETHOTO
BUMHKY, 3’ICOBY€E I cebe MeTy Ta (PYHKIII I[BOTO
BUMHKY, 3iCTaBJIg€ 3 0COOMCTOIO CHCTEMOIO IIiHHOC-

Tel Ta, YCBIIOMIOIOUN MOMKJINBI HACTITKM O cebe
Ta iHIIWX, BUNHAE BiIIOBITHO 10 BJACHUX IIpiopuTe-
riB. Takuii BuJ BiATIOBiJaJIbHOCTI BIACTUBUM JIIOIAM,
I8 AKWX MOpPaJbHI Ta IPaBOBi IIHHOCTI CydyacHUX
CYCIIIBLCTBA i ZIeP:KaBU € OCOOMCTUMHU I[iHHOCTSIMU.
Taki Jrogu B KOZHOMY pasi He CTaBUTUMYTH BJIAC-
Hi iHTepecu Ta mMOTpeOM BuUIIE iHTepeciB Ta moTped
IHIKX JII0fell, BU3HAIOUM TUM CAMUM IIiHHICTh KOXK-
HOTO, BUABJIAIOUM IIOBATy 10 IpaB, CBOOO Ta 3aKOH-
HUX iHTepeciB Jiogmau. Hampurian, nada Kpairoro
PO3YMiHHSA IOHATTS «BiAIOBiJaJbHICTL aJBOKATa»
BBayKa€EMO 3a JOIiJIbHE 3BEPHYTHUCA 0 TEOPETUUHUX
3acaj] moHATTA BigmoigambmocTi. 0. OpexoBCHKMIL
[10] y crpykTypi BimmomimanmpHOCTI Buminde Taki
3MIiCTOBHI ejeMeHTH, AK: 1) cy0’eKT BigmoBigab-
HOCTi (XTO Bipmomizae); 2) o6’€KTMBHE WiATDYHTS
BimmoBimaspHOCTI (3a 110 BimmoBigae); 3) incranmis
i mipa BigmoBimambHOCTI (IIepex KuM cy6’eKT Bifmo-
BiambHMI i AKa Mipa BigmoBimambHOCTi). 3 OTIALY
Ha IpeAMeT Ta 06’ KT HAIIOTo AOCTiIKeHHA, Y0’ eX-
TOM BiJIIIOBiZaJIbHOCTI € aJBOKAT, AKWI HAJA€ IIPABO-
BY JOIOMOTY KJi€HTOBi. O0’€KTUBHUM MiATIPYHTAM
€ BiOMOBiZaJbHICTh 3a HAJZAHHA KJI€HTOBI SAKicHOI
IIPaBOBOI JIOIIOMOT'M, 3aBAAKM AKill HOro mpaBa Ta
c¢Bobozu OyAyTh JOTPMMAHI Ta 3axuIeHi abo K Bif-
HOBJIeHI (y pasi HMOpYIIeHHS iHIMUMU JIOOBMU YU
Iep:kaBoio). AJBOKAT BigmoBimandpHMil mepen CBO-
imM KyienTOM B 00CA31, MPOMKMCAHOMY B JOTOBOPi PO
HeCeHHd a[BOKATChKOI BiIIOBifaIbHOCTi, 38 BUMHEH-
HA Ji#, AKi KaparoTbcsa 3aK0HOM, BiTIOBiTHO 0 10T0
CaHKIIii.

Y 6imbIn MIMPOKOMY 3HAYEHHI agBOKAT BiAIoO-
BimampHWE mepexd: 1) KJieHTOM, 2) CYCIiIbLCTBOM,
3) camuMm cob6oro. Hamatoun KJIi€HTOBI mocayru mpa-
BOBOT'O XapaKTepy, aABOKAT CTAa€ BiIIOBigaIbHUM
mepe HAM 3a AKiCTb Ta HACHIAKU, AK1 BOHI MOXKYTh
MAaTH AJA KJIi€HTa. ¥ TaKOMY pasi BiAIoBigaJbHICTD
BUABJIIAETHCA Uepe3 IMYHKTYaJbHICTh, YBIiUJIMBICTB,
mig0ip HANOLIBIN ONTUMATIBLHNX METOLIB JJIS KOKHOL
cipaBu. 114 BinoBiaTbHICTS € TPaBOBOIO Ta MOPAJIb-
HOI0 OIHOUACHO, a/I3Ke 3aKOH BCTAHOBJIIOE Mipy BifO-
BiZlaTbHOCTI 3a IOPYIIIeHHA IIeBHUX IIPABOBUX HODM,
1[0 TaKOXK PeryJamiThcad HopMamu Mopaui. Ilepen
CYCIiILCTBOM aJBOKAT BiANOBiJaJbHWI 3a HOTPHU-
MaHHS B3ATHX Ha cebe 3000B’dA3aHb I[OJ0 3aXUCTY
TpaB i ¢BOOOA JIOAUHY, COPUAHHSA IIiTBUIIEHHIO PiB-
HA yCBifloMJIeHOI IIPaBOCIYXHAHOI IOBEIiHKM Hace-
JIEHHA, YTBEPAKEHHIO MPABOMOPAIKY Ha TePUTOPil
Iep:KaBy Ta IIiIBUIEHHIO IPECTUKY IHCTUTYTY aiBO-
Karypu B cycminbeTBi. KoKHMI KJIi€HT amBoKaTa
€ IIpeICTaBHUKOM CYCIIiJIbCTBA, B AKe BiH TpaHCIIOBA-
THMe 0COOMCTiI BUCHOBKH BiJ| CIIiBIIpaIli 3 aJBOKAaTOM
(Io3uTHBHI UM HETaTUBHI), IT10 i hopMyBaTHIME iMimK
IHCTUTYTY aJBOKATypu B CycHiibcTBi. Bigmosizamns-
HiCTb aJIBOKATA Iepes caMuM coboro € 10T0 BHYTpIiIII-
HBOIO CIIOHYKOIO JifATH CYTO BilIIOBiZHO 10 3aKOHY Ta
ocobucToi yCBiJOMJIEHOI CHCTEMM MOPAJIbHUX IIiH-
HOCTEH, BUKOHYBATHU CBOIO pPOOOTY AKiCHO, HA BUCO-
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KoMy Ipodecifinomy piBHi. BoHa HOCUTH BUKJIIOUHO
MOpaJIbHUM XapaKTep Ta XapaKTepu3ye B3aeMUHU
aJBOKaTa i3 caMuM co00I0, BI3HAYAE HOI'0 CTABJIEH-
HA 10 cebe, cBoel Oe3mocepeIHbOI POOOTH i3 3aXUCTy
mpaB, cBO0OOJ i 3aKOHHMX iHTEpeCiB JIOAWHU, CBOTO
MiCIISI B CYCITLIBCTBI Ta Iep:KaBi 3arajaoM.

MopanbHa IUXOTOMif «JOBipa — BigmOBimasb-
HiCTb» y HifJBHOCTI amBOKAaTa Ma€ BeJWKe 3HAUEH-
HA 3aBAAKHW Takomy: 1) moBipa cmoHyKae 10 Bifmo-
BiZlaJIbHOCTI, a BiANIOBiaJbHICTE ITOPOAIKYE MOBipY.
BiguyrTa Toro, mo Tobi mOBipAwOTH, y OinbImOCTi
Jo/iell BUKINKae 6asKaHHSA BUIIPABIATH JOBipy uepes
BiZTIOBiJa/TbHE CTABJIEHHS IO CBOIX Aif Ta MOYKJIUBHUX
HacxigkiB. BigmoBimajbHa IOBeAiHKA CTBOPIOE Bil-
YyTTA OOBipH, OCKIJIBKM CBiUMTH IIPO TOTOBHICTH
aJBOKaTa OO0 Po0OTH 3 KJIi€HTOM i3 MeTOI0 HaJaH-
HA oMy crnpaBii e(eKTHMBHOI NPaBOBOI [OTIOMO-
ru; 2) BiJHOCMHH MiK aJBOKATOM Ta KJI€HTOM, SKi
I'PYHTYIOTbCS HA JOBipi, [03BOJIAIOTE 060M CTOPOHAM
CILJIBHO IifiTH 3 METOI0 JOCATHEHHS CIIPaBeIMBOCTL
TiIPKKA 3 BUKOPUCTAHHAM B3aKOHHUX Ta MOPAJbHO
BUNIPaBAaHuX MeTofiB. [loBipIMBi BiIHOCUHY JA0Th
MOXKJIMBICTh KOKHOMY BUMHATYU HA BJIACHUH PO3CY[
yV MeKax 3aKoHy, Oepyunu BifmoBimannHiCTH 3a CBOI
mii Ta ix Hacaigku; 3) € CIOHYKOIO IO CaMOBIOCKO-
HaJIeHHA aJjBOKaTa i AK (axiBIa cBoei cupasy, i AK
ocobucrocti. JfoBipa KJieHTa 0 agBOKATa CIOHYKAE
OCTAHHBLOTO A0 OLIBIN epeKTHUBHOI POOOTH 3 HUM, IO
BUKOPUMCTAHHS BCHOTO apceHasry 3acobiB, 3a TOIOMO-
ror0 SKUX MOXKHA JOIIOMOI'TH KJIIEHTOBI B 3aXUCTi YN
BiIHOBJIEHHI #0T0 TIpaB, cBOOOA Ta 3BaKOHHUX iHTEpe-
ciB; 4) m03BOJISA€E KIi€HTOBI OyTH BIIEBHEHUM Y TOMY,
[0 HACJHiAKY Oill, YYMHEHNX aJBOKATOM IIOJ0 3aXU-
CTY 110T0 IIpaB, cBOOOJ Ta 3aKOHHUX iHTEpeciB, 0yIyTh
IJIST HBOI'O CHPUATIUBUMU. SIKIO KJIEHT HOBipse
aJIBOKaTOBi, TO BiH yIeBHEHUH ¥ TOMY, III0 aJlBOKAT
VUNHUTH BiAMOBiIHO 10 3aKOHY Bei HeoOXigHi aii, a ix
HACTiTKY OYIYTh MO3UTUBHUMHU JJId HBOTO; 5) CIIpH-
f€ YTBEPIKEHHIO MMO3UTUBHOTO iMifIXKy aBOKATypU
B cycmiibeTBi. KodkeH KIIi€HT aBOKATa € YaCTHHOIO
CYCILIBbCTBA, B IKOMY IIPOKMBAE. 3aI€KHO BiJ KO-
CTi moCJIyTr, Ki HajaB WOMY agBOKAT, CKJIALAETHCS
MeBHe 3arajibHe BpasKeHH IIPo aJBOKATYPY AK iHCTHU-
TYT CYCIIiJIbCTBA, AKe BiH TPaHCIIOBaTUMe.

I3 mMeTo0 migBUITIEHHA HOBipM M0 agBOKATIB Ta ix
mpodecitinoi migapHOCTi [lapramenTcbka Acambies
Pagu €Bponn miprorysana MmeMopaHIyM «AprymeH-
TH Ha KOPUCTb PO3p0o0eHHA CBPOmMEeiichKoi KOHBEH-
il Ipo 0pUANYHY Ipodecito». ¥ IIbOMY TOKYMEHTL
HIeThed IPO TaKe: «fAK BU3HAB CBPOMEHCHLKUM CYI
i3 mpaB JioguHu, «choenudiuHUil cTaTyc ajJBOKa-
TiB Hajae iM IMeHTpaJIbHe MicIe mig yac 3ailicHeHHA
IpaBoOCY/ A B POJIi ITOCEPEIHNKIB MiK I'pDOMAaAChKi-
cTio i cynamu. ToMmy BOHM BilirpaloTh KJIIOUOBY POJIb
y s3abesmeueHHi Toro, 100 cyau, Und Micig € 3acaj-
HUYOI0 B NPaBOBi# JepsKaBi, HEOAMIHHO KODPHUCTY-
BaJnCA JOBipoio rpomancbkocti. OgHak mas Toro,
o0 rpoMafiCbKicTh MOBipsAa Mpollecy BiAmIpaBieH-

HA MpaBoOCYy[ld, BOHA TaKOX MOBMHHA MaTH AOBipy
IO 3JaTHOCTI INpeACTaBHUKIB OpUAWYHOI mpodecii
3a0e3IevyBaTy CIpaBeInBe i e)eKTUBHE TPEICTaB-
HUIITBO iHTepeciB. AJBOKATH € TOJJOBHUMMU AiAOBIMU
ocobaMu B CyZIOBiii cucTeMi, Ge3mocepeHBO 3aayye-
HUMU [0 11 QYHKIIIOHYBaHHA ¥ 10 3aXMCTy CTOPOHU
mpotiecy». Posb agBokaris y 3a0esmeueHHi e(heKTHB-
HOTO 3aXHMCTy OKPEMUX IIPaB BUXOAUTH 38 MeXKi Cy[I0-
BOi cucremMu. BoHM HajamTh MIPaBOBY JOMOMOTY 0
TOYATKY CYI0BOTO TPOBAIKEeHHSA Ta B MerKaX aJbTep-
HATUBHUX CII0CO0iB BUPIIIIEHHS CIIOPiB, KOJU BaKJIN-
Bi IUTaHHA MOKHA BUPIiIIUTY 03 3BepHEHHS 0 IIepe-
BaHTAaKeHOI HAIliOHAJIBHOI CYJOBOI CCTEMH; TiMCHO,
HesaJie;kHa eKCcIlepTHAa IIPaBOBa JJ01IoMora 3jaTHa 3He-
OXOTHUTHU BiflipBaHMX BiJ] peasbHOCTI KJIi€HTIB BUTpa-
TH B cyZi OesmepcmekTuBHi cupasu» [11]. Ax Gaun-
MO, ITpo6JIeMa JOBipH 10 aJBOKATCHKOI JiAIbHOCTI He
€ CYTO HAI[iOHAJBHOIO MP00JIeMOI0, a HOCUTD MiMKHa-
POIHUI XapaKTep, TOMY 3YCWJLIA AJs ii po3B’sa3aH-
Ha HeoOXximHO 00’emmyBatu. «CyuacHa ykKpaiHCbKa
IepiKaBa 3allikaBjieHa B TOMY, 1100 agBoKaTypa 0yJia
e()eKTUBHUM i BuUCOKOMpoQeciiHUM iHCTHTYTOM, 00
piBeHb il POBBUTKY € iHAWMKATOPOM CTaHY AeMOKpa-
Til B CyCIiJIbCTBI ¥ OJHi€I0 3 03HAK PeasbHOI 3aXu-
I[eHOCTi mpaB i cBOOOM JIOAWHY i TpoMajAHUHA. ...
Husi incTuTyT agBokaTypu — 1€ 0cOOJIMBUI IpoMal-
CBbKUH iHCTUTYT, 1110 YiTKO BUBHAUAETHCA IPABOBUMU
XapaKTepUCTUKaMM, AKUU IOeaHye pucu mpode-
ciitHoi, rpomMazcbKoi, KOPIIOPATHUBHOI opraHisarii ai
crenuGiyHUMY OpraHisalliiiHo MpaBOBUMHY OCHOBaMU
(yHKIiOHYBaHHA BiAITIOBiZHO [0 IapaMeTpiB cyyac-
HOl rymamitTapHOi mpaBosaxmcHoi ifei. Came ToMy
TIPECTUIK aIBOKATYpH Ta e)eKTUBHICTH 11 AidIpHOCTL
OesmocepelHLO TIOB’SI3aHi 31 CTAHOBUINEM JIOJUHU
B TPOMaIAHCHKOMY CYCIILJIIbCTBI Ta IIPaBOBiil AepiKa-
Bi, 31 CTaBJIEHHAM CYCIILILCTBA 0 GyHIAMEHTAaIbHUX
IPUHINIIB feMokpaTii i 8akorHOCTI» [13, . 181].
AnBorar uepes cBOIO IpodecifiHy IOBeIiHKY
MOXKe BIIMBATA Ha IIPABOCIYXHAHY IOBEAiHKY
B CYCIILIBLCTBI TAKMMU CIIOCOOAMM: IIO-IIepIlle, uepes
HaJaHHA IIPaBOBOI JIONIOMOTW aJBOKAT BILIMBAE Ha
piBeHb mPaBOBOi OocBiueHocTi rpomagsaH. OTpuMyo-
Y1 IPaBOBY AOIOMOTY, JIOAWHA OTPUMYE ¥ 3HAHHA
K Tpo cBoi mpaBa Ta 000B’SA3KM AK TPOMaAAHWHA
IeBHOI Jep:KaBM 3arajoM, TaK i IMOZO0 IOBEAiHKU
B IIEBHUX CHUTYAIligX 30KpeMa, IO IiJIAraioTh Ipa-
BOBOMY peryJitoBaHHI0. [ mofaibiiny cBoo AiAIbHICTE
BoHa OyZyBaTWMe BiKe 3 ypaxXyBaHHAM ITUX 3HAHb,
170 TOTIOMO’Ke VHUKHYTH IOMUJIOK, AKi MOXKYTh IIPH-
3BECTH JI0 «IPOo0JIeM i3 3aKOHOM» ; TIO-APyTe, OyAyUn
CBOEDIIHUM TIOCEPEJHUKOM MiXK CYJIOM Ta JIOAMHOIO.
Ilig yac cymoBoro ciyxaHHs CIIPABU JIOAMHA OIMMHI-
€ThCA CaM Ha caM i3 I1iJI0l0 CYZ0BOIO CHCTEMOIO, AKa
(ma BimMiHy Bif Hel) TOCKOHAJO BOJIOJi€ apCeHATOM
3aKOHOJABCTBAa. AIBOKAT, AKMI Hajae mpodeciiHy
TIPaBOBY JOIIOMOTY, IEBHUM UYMHOM YPiBHOBaXKYE ITI0
HepiBHiCTb, B3AEMOJi0UM i3 CyfOM Bif iMeHi cBOTO
KJII€HTa Ha OCHOBi 3aKOHHUX Ta MOPAJbHO BUIIPABIA-
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HUX METOZiB; IIO-TPETE, Yepes i JBUIIeHH JOBipH 10
iHCTHTYTY amBOKATypU JIOAM YCBiIOMIIOBATHMYTH
HaABHICTh e)eKTUBHUX METO[IB 3aXUCTY CBOIX IIpaB
i cBoOox. fkicHa mpaBoBa JOImOMOra Ta AOCATHEHA
3aBAAKM 1M CIPaBEIJIMBICTh HE TiMIBKM IIiJABUIIYBa-
THMe IMiJJK iHCTMTYTY aJBOKaTypu B CYCIILJIbCTBI,
a 1 (hopmyBaTHMe B JtoJiell YIIEBHEHICTH ¥ TOMY, 110
BCe-TakM € e(DeKTUBHI MeTOAM Ta CIOCOOM 3aXUCTY
ixHix mpas, cB00O Ta 3aKOHHUX iHTEPECiB Bif mpoTH-
IIPaBHUX MOCATaHb K iHIIKUX JII0Jel, TaK i Jep:KaBu;
0-4eTBEPTE, COPUAHHAM YCTAHOBJEHHIO ITPABOIIO-
panky. Ha BcTaHOBJIEHHA TPAaBONOPANKY HA TEPUTO-
pii mep:xaBu IMEBHMM UMHOM BILIMBAIOTL aJBOKATH,
SKi cBO€I0 IPo(hecifiHoOI MOBENiHKOK CTHUMYJIOThH
YCBiTOMJIEHY TPABOCJAYXHAHY IIOBEIiHKY, CIPUAI0-
UM YCTAHOBJIEHHIO NIPABOIOPAIKY; IO-II’dATe, uepes
3aXMCT IPaB, CBOOOJ i 3aKOHHUX iHTepeciB JOAWHH.
«HaiBa:KJIMBIIIINM 3aBJAHHAM Y JiAJIbHOCTI aJBOKA-
Ta € 3aXHUCT MPaB i cBOOOT JIOAUHYU i TpOMagdHUHA.
ApBokat 3gaTHUI HaZATH CBOI MOCAYTH AKiCHO, TOOTO
3aXUCTUTHU CBOTO KJI€HTA JIUIIE 3aBIAKY TINOOKUM
3HAHHAM i mocTiiiHi npakTui y cdepi ropucnpyneH-
mii. ... ArBokaTypa, nepe0yBarouy B IIeHTPi TpaBo3a-
XUCHOI ccTeMM Y KpaiHu, Mae cepio3HUH MOTeHITial
y cepi 3aXucTy mpas i cBoOOL JTIOAUHY i rPOMaAAHMU-
Ha 3aBAAKU Il IPaBOBOMY CTaTyCy, FapaHTOBAHOMY
3akonom» [13, c. 189-190]. Orpumyroun mpaBoBUii
3aXMCT, JIOJWHA OTPUMYE CBOEpimHi rapantii Oes-
mekn. TakoK BUHUKAE BIEBHEHICTL V TOMY, IO 3a
YMOBU JOTPUMAaHHA BUMOI' 3aKOHY BOHA 3MOXKe Ha
BJIACHUY PO3CYJ KOPUCTYBATHUCS CBOIMM IIPABaMU Ta
cBobomamu, a JAep:KaBa Ta iHIMI JIOAW TMTOBUHHI CTa-
BUTHCS 3 TMOBAroi0 A0 ii 3aKOHHMX iHTepeciB Ta Bpa-
XOBYBATH iX IIiJ yac BUMHEHHS IeBHUX Tiil IPaBOBO-
r'o XapakTepy, dKi MOKYTb MaTH HACHITKY IJd Iiel
JIOAVHY.

[lizcymoBytoum, XouemMo 3a3HAUMTH, IO IIPOO-
JieMy IiIBWINEHHSA PiBHA OOBipW M0 agBOKATChKOI
OiJbHOCTI HeoOXiZHO BHpINIyBaTH KOMILIEKCHO
pasom i3 mpobseMamMu, OB’ I3aHUMH i3 3aXMCTOM Ta
BiIHOBIIEHHSAM IIPaB, CBOOOJ Ta 3aKOHHUX iHTepeciB
monwHu. [lepium eTamom Mae cTaTu PobOTa B ITbOMY
HAIIPAMi caMMUX aJBOKATiB. AJBOKAT CBOEIO MIOBEiH-

KOIO He TiJbKH Iif yac po0OTH 3 KIi€HTOM IOBUHEH
YTBEPAKYBATH IiHHOCTI IIpaBa i MopaJi, migBuITyBa-
TH X 3HAUEHHS /I CYyYaCHUX CYCIIiIbCTBA Ta JAepiKa-
Bu. Came Tozi #oro mosefinka HaOyxe puc mpodecii-
HOI MOBeJiHKM aJBOKaTa (XapaKTepu3yBaTHMEThCS
CUHKDETH3MOM IIpaBa i MopaJi) Ta 3MOKe BILIUBATH
Ha MPABOCIYXHAHY MOBENiHKY B cycmiabeTBi. IIpy-
UM eTalloM Mae cTaTu e(eKTWBHA MiAJBHICTDH Jep-
sKaBU Y cepi 3a0e3meueHHs IpaB i cBOOO JOAMHH,
CTBOPEHHSA YMOB JJI TOBHOIIIHHOTO PO3BUTKY 0CO0OM-
CTOCTi, 8 TAKOJK FrapaHTYBaHHA HOTPUMAHHA CTATYCY
Ta IPaB aIBOKATYPH AK IIPABO3aXUCHOTO iHCTUTYTY .
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ITOHATTS TA IIIACTABH IIEPETJIANY CY10BUX PINNIEHD
3A BURJIOYHUMH OBCTABUHAMMU B TUBIJIBHOMY ITPOIIECI

ITpomecyaabHUM iHCTPYMEHTOM YTiJeHHSA KOHCTUTYLINHOIO IIpaBa JIOAWHYU HA CYJOBUH 3aXWCT € IPABO He JIMIIE
Ha 3BePHEHH 0 CYY, a i Ha IeperJial CyA0oBoro pimenHs. Ileperasaa cymoBoro pilieHHd 3a BUKJIIOUYHIMY 00CTaBUHAMU
€ HafIMeHIIT JOCJIiIXKeHUM IMOHATTAM Y HayIli MUBiIHLHOTO MTPOIleCyaabHOTo paBa. Ha mpaxkTurli sacTocyBaHHsA meperis-
Iy CYZIOBOTO DillleHHS 3a BUKJIOUHUMHU O0CTABMHAMMU TeK Mae MOOAWHOKHUI xapakTep. Ile mMosCHIOEThCA HEOAHO3HAY-
HUM TIIX0ZI0M CY/iB 10 PO3yMiHHA moaoKeHb u. 3 ¢T. 423 IIIIK Ykpaiuu Ta, BinmoBigHO, HEOJHAKOBUM 3aCTOCYBaHHAM
miei HopMu Ha mpakTuili. I[a o6epeXHicTh € HACTIAKOM TOTO, 1110 HACTIPABAL MiACTAaBY AJIA MEPerJIALy CyLOBOTO PilleH-
HA 3a BUKJIOUHUMU oOCTaBMHAMY, BU3HAUEHI 3aKOHOAABIEM Y 4. 3 cT. 423 IIIIK Vkpainu, He € TAaKMMU IPOCTUMU Ta
3PO3YMiINMU, K BUAAETHCA cIepiry. I[uM 06T pyHTOBYEThCA aKTYaIbHICTL 06PAHOI TeMHU A JOCTiIKeHHs, Ii MeTa Ta
3aBIAHH: JOCHIIUTY IPABOBI Mi/ICTaBY [IJIA MEPETJIALY CYIOBOTO PillleHHA 38 BUKJIIOUHUMY 00CTABUHAMIY Ta MPAKTUKY
ix sacTocyBaHHA y cyZax, chopMyBaTH BIacHe BUSHAUEHHS MOHATTS «BUKJIOUHI 00CTABUHIL» .

3a pesyabTaTaMu JOCIiKeHHA BCTAHOBJIEHO, 1110 3 migcTaB 1. 1 4. 3 c1. 423 IITIK Vkpainu BUKIIOUHI 00CTaBUHT —
e 00CTaBUHU, K1 HA MOMEHT ITOCTAHOBJEHHS PillleHHs B CIIPaBi He MiJKOHTPOJIBHI Hi CyAy, Hi yYaCHHKAM CIpPaBH i IKi
(3a 3BMUAfHOTO Iepebiry cyIoBOro mporecy) He MOKYTh O0I'PYHTOBAHO 3am00irTH 3aCTOCYBAaHHIO HOPMHU 3aKOHY (iHIIIOTO
IIPaBOBOTO aKTa UM iX OKPEMOTO II0JIOKEHHA), AKa B MojaabinoMy BusHana Korcruryiiiinum Cyzrom YEpaiHu HEKOHCTH-
TYIiHOW (KOHCTUTYIiHOW). I3 migcTaB m. 2 u. 3 c1. 423 IIIIK Ykpainu, BUKIIOUHUMY € 006CTaBUHY, IKi BKJIIOYAIOTH
3MiHy YMOB, SKi BiiOyBaroThCs AK y cepeinHi YKpainu, Tak i 3a ii mekamu, i cyTTEBO BILIMBAIOTH HA CYAOBi pillleHHSA
HaIlIOHAJTHHUX CYAiB, AKi HAOYJIN 3aKOHHOI CHJIN TOMY, III0 TIYMaueHHS m0J0KeHb KoHBeHIii mpo 3axucT mpas J01u1-
HI i OCHOBOIIOJIOXKHHUX CBOOOJ € KOMIIeTEHIIi€I0 €BPOMeiChbKOro Cyay 3 IpaB JOAWNHA, AKUH 3 YPaXyBaHHAM MPUHIUIY
BEPXOBEHCTBA IIPaBa y CBOIX PIilIEHHAX MOCTiHO PO3BUBAE, JOIOBHIOE, YTOUHIOE IPAKTHUKY i1 38acrocyBaHHA. [IpuitnaTTsa
CYZIOM IO POSTJIAAY 3asBU IO MEPeTJIA CYyLOBOTO PillleHHS 3a BUKJIIOUYHUMHU 00CTAaBUHAMM 3 MifCTaB . 3 4. 3 cT. 423
IIIK Yxpainu o3Havae, 110 IOTepeIHbO CYIOBUH 3aXMCT y3araJi 6yB He JOCTYITHUM 3asABHUKY.

Kanwuosi ciosa: cymose pillleHHs, 0CTaATOYHICTH CYJOBOTO PillleHHs, IIePeTrJIAl CYyLOBUX PillleHb, BUKIIOUHI 00CTaBH-
HU, TWBLIBHUN ITPOIIEC.

Ostafiichuk L. A. THE CONCEPT AND REVIEW GROUNDS OF JUDGMENTS BY EXCEPTIONAL
CIRCUMSTANCES IN CIVIL PROCEDURE

The procedural instrument for the implementation of the constitutional human right to judicial protection is not
only the right to go to court but also the right to review a court decision Review of a court decision in exceptional
circumstances is the least researched concept in the science of civil procedural law. In practice the application of court
decision review in exceptional circumstances is also isolated. This is explained by ambiguous approach of the courts
to the provisions understanding of Part 3 of Art. 423 Code of Civil Procedure of Ukraine and accordingly the unequal
application of this rule in practice This caution is a consequence of the fact that in fact the grounds for review of the
court decision in exceptional circumstances, which are defined by the legislator in Part 3 of Art. 423 423 Code of Civil
Procedure of Ukraine are not as simple and clear as they seem at first glance. This justifies the relevance of the selected
topic for research its purpose and objectives: to study the legal grounds for reviewing a court decision on exceptional
circumstances, the practice of their application in courts, to form their own definition of "exceptional circumstances”.

Based on the results, it has been established that it has been approved by clause 1, h. 3, Art. 423 Code of Civil
Procedure of Ukraine exceptional circumstances are circumstances that at the time of the decision in the case are not
under the control of either the court or the parties to the case and they, in the normal course of the trial, can not
reasonably prevent the application of the law (another legal act or their separate provision), which is further recognized
by the Constitutional Court of Ukraine as unconstitutional (constitutional). On the grounds p. 2 h. 3 art. 423 of the
Code of Civil Procedure of Ukraine Exceptional are circumstances that include changes in conditions that occur both
within Ukraine and abroad and have a significant impact on the decisions of national courts, which have entered into
force, primarily because the interpretation of the Convention for the Protection of Human Rights and Fundamental
Freedoms is the competence of the European Court of Human Rights, which, taking into account the rule of law in its
decisions constantly develops, supplements. Acceptance by the court for consideration of the application for review of
the court decision in exceptional circumstances on the grounds of paragraph 3 part 3 of Art. 423 of the Code of Civil
Procedure of Ukraine means that previously judicial protection was not available to the applicant at all.

Key words: judgment, finality of judgment, review of judgments, exceptional circumstances, civil proceedings.

Hanpuxkinii 2017 poxy B IUBiJIbHE IPOIleCyatbHe IVIAAY CYZOBUX PillleHb He HAOYB JOCTATHHOTO MPAK-
3aKOHOAABCTBO YKpaiHu BBEeHO TEPMiH «BUKJIIOUHI THYHOTO 3aCTOCYBAaHHA Ta HE € HAJEKHUM UMHOM
00cTaBMHM» Ta BU3HAUEHO MifCTABM IJIA MEPErIALy TEOPeTHUHO AOCIiIKeHNM.

CYZOBUX pillleHb y 3B’A3KY 3 BUKJIIOUHUME 00CTaBHU- Ileperssamy cymoBux pilmeHb 3a BUKJIIOUHIME
HaMu. IIpoTe 3a YOTHpPM POKHU Iell iHCTHTYT mepe- 00CTaBMHAMHU IPUCBAYEHO HebaraTo mpaib. ¥ Toc-

© JI. A. Ocradiituyk, 2021



Bunyck 5, 2021

47

IIOZapPChKOMY CYOOYMHCTBI CJif BigmiTuTm moc.i-
mxenna JI.LM. Hikonernko ta [I.B. 3arinoi, B agwmi-
micrpatuBHOMy — A.A. €zepoBa. ¥ ImuBiIHLHOMY
CYy[JOUYMHCTBI IIbOMY IIMTAaHHIO IPUCBAYEHI CTaATTL
T.A. Hysinu i }0.A. 3agoposxkHoro. Okpemo ciif Bif-
MitTuTu gucepraniiiie mociuimxenua I1.0. MeHoK,
IpUCBAYEHE JMAOCHiAKEeHHIO IHCTUTYTY Ieperaany
CyZOBUX pillleHb, AKi HaOyJIu 3aKOHHOI cuwIu, 3a
HOBOBUSABJIEHUMY a60 BUKJIIOUHUME 00CTaBUHAMU.

Mera craTTi — JOCHiIUTH IPaABOBI mificTaBu A
Meperyiagy CyJoBOTO pillleHHA B8a BUKJIOUHUMU
o0cTaBMHAMY Ta IPAKTUKY iX 3aCTOCYBaHHA B CYAaX,
copMyBaTH BIaCHE BUBHAUEHHS MOHATTS « BUKJIIOY-
Hi 00CTaBUHU Y.

I3 u. 3 cr. 423 IIIK Vkpainu crigye, 0 «mifg-
CTaBaMHU JIJIA HEePeryIay CyIOBUX DillleHb y 3B’S3KY
3 BUKJIOYHUMY o0cTaBuHAMU €: 1) BctanoBieHa KoH-
cruryniitaum Cymom YKpaiHu HEKOHCTUTYI[IHHICTH
(KOHCTUTYIIifIHiCTD) 3aKOHY, iHITIOT'0 TPABOBOT'0 aKTa
YH X OKPEMOT0 MOJIOKEHHSA, 3aCTOCOBAHOTO a60 K He
3aCTOCOBAHOTO CYZOM IIPX BUPIiIIeHHI CIIpaBy, AKIIO
pillleHHA CyAy Ile He BHKOHAHe; 2) YCTAHOBJIEHHS
MiKHApPOAHOI CYIOBOIO YCTAHOBOIO, IOPUCAMUKITIA
AK0l BW3HAHA YKpAaiHOIO, IOPYIIeHHA YKpPaiHOIO
Mi’KHApOTHUX B3000B’A3aHL IIPU BUpINIeHHI ITiel
CIIPaBU CYIOM; 3) YCTAHOBJIEHHS BUPOKOM CYAY, IO
Ha0yB 3aKOHHOI CUJIN, BUHU CYi Y BUMHEHH] KPUMi-
HAJLHOTO IIPABOMIOPYIIEHHA, BHACTIIOK IKOTO 0YJI0
VXBaJIeHO cyaoBe pimenHsa» [1]. Posrianemo ix.

SaKpimmoYn IpPaBoO HA IEeperyaan pillleHHS
y 3B’ 3Ky 3 BUKJIOUHAMY oOcTaBrHamMu 3a m. 1 1. 3
ct. 423 IIIIK Yrpainu, HeoOXiHO BpaxoByBaTH, II10
3aKOHO/IaBEITb MaB Ha MeTi 3a6e3MeUnTH TOHOBIEHHSA
MOPYIIIEHOTO IIpaBa 0co0M BHACJIZOK 3aCTOCYBaHHSA
y ii cmpaBi moJo:KeHb 3aKOHY, AKi He BigmoBimasam
Koucrurymii Yrpainu. Ile o3nauae, 110 iaeThes Ipo
HaJaHHA 3aABHUKY IIpaBa Ha 3aCTOCYBaHHA iHCTHU-
TYTy pectuTyuii micas yxBajienHs pimenua Kow-
cruryniitaum Cymom [2]. 3okpeMa, 3a KOHCTUTYIIi -
HOI0 CKaprowo ocobu, sSKa BBa)Kae, 110, IPUAMAIOUN
OCTaTOUHe CYZ0Be pillleHHA y CIIpaBi, CyJ 3aCTOCYBaB
3aKOH, AKui cynepeunTts Komcerurymii Yxpainu.
OTike, BiTKPUTTA MPOBAMMKEHHS PO IEPETJIA CYI0-
BOTO DiIllTeHHS 3a BUKJIIOUHUMU OOCTaBMHAMU MOJK-
JIVBe JIMIIIE TicJIA yXBaleHHd pimenna Korcturyi-
HuM CygoM 110710 HEKOHCTUTYIIIAHOCTI 3aK0HY .

HesBaxkatoun Ha Te, 1110 BTpaTa YMHHOCTI I10JIO-
JKeHb HODMATHBHOI'O aKTa B pasi BM3HAHHA HOTO
HEeKOHCTUTYIifiHuM BigmoBigHo 70 4. 2 cT. 152 KoH-
crutynii Yrpaiau Ta cr. 91 3akony Ykpainu «IIpo
Koucrurymitinuit Cyn VYKpaiHW» BHU3HAYAETHCA
JHeM YXBaJeHHS Bigmosiguoro pimenns Koncrury-
miftauM CyzoM (SKIIO iHIlle He BCTAHOBJIEHO CAMUM
pinenHAM, aje He paHilme IHSA HOTO YXBaJeHH),
Ile He CBiIUMTH IIPO Te, IO TaKe PillleHHS He MOXKe
OyTH MmiACTaBOI IJIA TEPEeryaany 3a BUKJIIOUHUMHU
o0cTaBUHAMY CYIOBUX DillleHb, IPUAHATUX PaHiIe
yXBaJIeHHA BigmoBigmoro pimennsa KomcTuryiiiizo-

ro Cyny. Ilpotunexxksue TayMaueHHS TPU3BOAUIO O
0 HEMOXKJIMBOCTi 3aCTOCYBaHHS 3a3HAUEHOI IijcTa-
BU [IJId TEpPeryafy 3a BUKJIIOUHUMU 00CTaBUHAMU,
ajJ)Ke Ha MOMEHT POBTJIAY CIIPaBU CYJOM 3arajbHOI
IOPUCANKIIII 3aCTOCOBAHI ITOJIOKEHHS 3aK0HOJaBCTBA
3aBXKAM € YNHHUMY Ta KOHCTUTYIIHHUMHA, aKe IIe
He CTajJu IpeAMeTOM IIepeBipKM Ha KOHCTUTYIiH-
Hictb y Koncrurynitnomy Cyqi[3, c. 137].

Y upoMy acmekTi caim sayBaskurtu, mo KoHcTu-
rymidaum Cymzom Moike OyTu BUPIIIEHO NTHTAHHSI
IIPO TIOHOBJIEHHA 0cobu (0cib) y ix 3aKOHHMX IpaBax
B iHmwuii cmoci6, aHiK iHCTUTYT mePeradany cyZoBOro
pimenHa 3a BuKJOUHUMU obcraBmHaMu. [Ipmkia-
IoM 1boro € pimmenns pyroro cenary Koncrurymii-
moro Cyzy Bix 7.04.2021 p. Ne 1-p(1I)/2021 y cmpasi
3a KOHCTUTYI[IfHOI0 CKapromo rpoMajdHuHa YKpa-
imm O.M. [lauyenka Ta iHmMUX IpoMafsH YKpainm
oo BigmosigHocTi Korcruryiii YKpainu (KoHCTH-
rymiirocti) . 13 m. 4 p. I Sakony Yrpainu «IIpo
BHECEHHA 3MiH Ta BUBHAHHA TaKWMU, 110 BTPATUIN
YWHHICTb, AeAKNX 3aKOHOZABUYMX aKTiB YKpaiHm»
Big 28.12.2014 p. Ne 76-VIII [4], axmum Bu3HAUEHO
IIPaBO I'POMAASH-IHBAIIAiB, 00 AKUX YCTAHOBJIEHO
3B’ 130K i3 HopHOOMIBCHKOIO0 KaTacTpo(oro Ta AKi mif
yac Ail HopMu 3aK0HY, AKHI HEIIPABOMiPHO 00MEIKY-
BaB PO3Mip IX IeHCill, He[0OTPUMAIK KOIITH, CTAT-
HyTHu ix i3 IleHncifiHoro douay YKpainm aK marepi-
aJIbHY ITKOAY B HOPAAKY IIMBLIHHOTO CYJIOUYMHCTBA,
OMWHAIOUM TIeperyidaf CyAOBUX PpiIlleHb agMiHicTpa-
TUBHUX CYAiB V HMOPAAKY BUKJIOYHOTO ITPOBAJKEH-
Ha. [[uM TIpUKIaZOM CTBEPIKYETHCA BUCHOBOK, ITIO
i/l Yac yXBaJieHH: PillleHb CyJ Ma€e KepyBaTUCA KOH-
CTUTYIIHHUM MIPUHIIMIIOM, IO Jep:KaBa BiAloBimae
mepe] JIOJWHOKI 33 CBOI MiAJbHICTH OO0 NMUTAHb,
KOJIM BHACJTIIOK Mii HEKOHCTUTYITITHOTO 3aKOHY Oy.JIH
BU3HAHHA 3aKOHY (OKPEMOTO IOJNOKEHHS 3aKOHY)
HEeKOHCTUTYIIAHIM 3aB/KIU MaTUMe 3HAUHNHT e(peKT,
He3Ba)KalouM Ha Te, BUKOHAHE YW Hi PillleHHA CYAY,
IPUIHATE i3 3aCTOCYBAHHAM TAKOT0 3aKOHY [ 9, ¢. 83].

Pimenna cyny, saxe HaOyao 3aKOHHOI CHJIH,
I.B. AHIpoHOB BM3HAYAE iHAWBITYyaIbHO-IIPABOBUM
aKTOM, II[0 KOHKPETU3ye 3MIiCT IPABOBiJHOCHH MiK
CTOPOHAMU CYJI0BOTO criopy. ToMy BOHO cTae 4acTu-
HOI0 ITPABOBOT'O TOPAIKY B eP:KaBi, a oro 0608’ A3-
KOBiCTh AK IIPaBOBOTO aKTa BILIMBae Ha Bci (opMu
pearmizarii mpaBa (HOTPMMaHHS, BUKOPHUCTAHHI,
BUKOHAHHS) ITIOZ0 BCiX cy0’e€KTiB, AKi mepebyBaioTh
y cepi nomupenns foro xii. OT:Ke, cynoBe pineHHA
He Juie 3000B’43y€e BiAMOBigaua 10 BUMHEHHS IIEB-
HUX Jiit ab0 yTpuMaHHA BiJ iX BUMHEHHS, a i YIOB-
HOBa)Kye II03WBaua, KOHKPETU3YIOUM B3MicT Horo
cy0’eKTHBHOTO IIpaBa y MPaBOBiTHOCHHAX, CIIIPHICTH
AKMX YCYBa€ CyJA CBOIM pimeHHAM. TaKUM UMHOM,
MO3WBAY He MOJKe BMMAraTH Bif Biamosizaua 0inn-
e, HiXK Ie mepenbaueHo CyLOBUM pillleHHAM, abo
B iHmMii cmoci6 um B iHmoMy mopagky (0e3 sMinm
€II0c0o0y Ta MOPAIKY BUKOHAHHSA CYAOBOTO PillleHH,
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II[0 MaTUMe HACTiTKOM YXBaJeHHS HOBOTO aKTa IIpa-
Bocyans). ToMy He MOKHA IIOBHICTIO OTOTOXKHIOBATH
000B’ABKOBICTh CYZOBOTO pillIeHHA 3 MOMKJIHBICTIO
OT0 BUKOHAHHS, 0CO0JIMBO IPUMYCOBOTO BUKOHAH-
HA. K KOKHWII mpaBOBUU aKT, OyIb-IKe CYIOBE
pilenHsd, AKINO BOHO HAOPAJIO 3aKOHHOI CUIIM, MOXKE
BILTMBATH Ha Cy0’€KTiB cBoei nmii uepes moTpmmaH-
HA HUMM OPUIKCIB TaKoro cyxoBoro pimenHd. Ile
TaK0K € BUABOM 000B’sI3KOBOCTi CyIOBOTO PillleHHA
HapiBHi 3 foro BUKOHAHHAM [6].

Kpim zasnauenoro, pe:kum 060B’ A3K0OBOCTI CYIO0-
BUX aKTiB, A AKMX He mepefdaueHo IIPOIenypu
BUKOHAHHS, TaK caMoO 3a0e3meueHni KpUMiHAJb-
HO-TIPaBOBOIO 0XOPOHOI0, AK i Ti pileHHA cyAy, AKi
OigaAraloTh TPUMYCOBOMY BHKOHAHHIO (BigMoBa
3aCTOCYBATH HACTiTKY HAOpAHHA 3aKOHHOI cun miel
Kareropii cygoBux pimeHb TATHE 3a CO00I0 KPHUMi-
HaJbHY BigmoBimanbHicTh mepenbaueny cr. 382 KK
Yxpaiun).

Orike, y pasi BcramoBieHHI KoHCTUTYIiHMM
CymoM HEKOHCTHUTYIIHHOCTI (KOHCTUTYIIilHOCTI)
MPaBOBOTO aKTa YW HOT0 OKPEMOI'0 ITOJIOMKEeHHH,
3aCTOCOBAHOTO CYAOM V IIpoIleci po3B’sdA3aHHA CIIpa-
BM, BUSHAYAJBHUM € MOMEHT BTPATH TAKUM aKTOM
Yy HOTO0 MOJIOKEeHHAM UMHHOCTI, a He TOd (PakT, uu
Cy[IOBe PillleHHA MiAJIATaI0 IPUMYCOBOMY BUKOHAH-
Hio. [HaKIIe me 0e3mifcTaBHO 3BYXKY€ 3MiCT 3raja-
HO{ HOpPMU Ta, AK HACJTiZOK, 3MicT mpaBa ocoOu Ha
TeperyAz CyA0BOTO PillleHHA 3 MificTaB HEKOHCTUTY-
MifHOCTI (KOHCTUTYIiHOCTi) 3aKOHY, 3aCTOCOBAHO-
ro B OCTaTOYHOMY CYZOBOMY DillleHHi, yXBaJeHOMY
B CIIPaBi 3aABHHUKA.

EdexTuBHIM 3aX1CTOM IIOPYIIIEHOTO IIPaBa JIOIH-
HU Hapasi € BcraHoBiena Koucturynifiaum Cymom
YKpaiHu KOHCTHUTYIifiHiCTH 3aKoHy. ¥ €auHOMY
Jep:KaBHOMY PEECTPi CyJ0BUX PillleHb HAaABHI CyI0Bi
pilleHHsA, MePeraaHYTi 38 BUKJIIOYHIMY 00CTaBIHAMH
Ha ocHOBi BuHeceHHd Koncturyniitaum Cymom pireH-
Ha Bix 04.09.2019 p. y cmpasi Ne 6-p(11)/2019, B saxo-
my Hpyruii cenat Korcrurymniitoro Cyay 3a pesyib-
TaTaMu PO3TJIALY KoHcTUTyIiiHOI ckapru T.M. #Habo
om0 BigmosigHocTi Korerurynii Ykpainu (KoHCTH-
TymifiHocTi) mosoxkensb 4. 3 c1. 40 Kogekcy 3axoHiB
IIpo Ipalio YKpaiHu BU3HAB Iie TOJOKEHHA TaKuM,
o BigmoBizae KomctuTymii YKpainu (KOHCTHTYITii-
HUMH) Ta IOIMMPIOETLCA Ha BCi TPYAOBi mMpaBOBigHO-
CHHU, 30KpeMa 3a KOHTPAKTOM, TOMY B3BiIbHEHHS
IpaIiBHUKA B IEPioJ THMYACOBOI HeIpare3mgaTHOCTL
€ TIOPYIIIeHHAM rapaHTOBaHOTO 3aKOHOAABCTBOM IIpa-
Ba ocobOH Ha IIpaIlio Ta He MOKe OyTH Bu3HAHE 3aKOH-
HUM i mpaBoMmipauM [7]. 3po3ymiso, 1m0 B 1miit cmpasi
Bepxouum Cyzom 13.11.2019 p. zaasa T.M. sKHabo
PO TEPerJIAj CYZOBOTO DPillleHHS 3a BUKJIOUYHUMU
obcraBuHaMu y crpaBi Ne 545/1151/16-11 6ys1a 3am0-
BOJIEHA YACTKOBO, 3BiIbHEHHS IiJ Uac mepe0yBaHHA
Ha JiKapHAHOMY BU3HAHO IIPOTUIIPABHUM Ta 3MiHEHO
JlaTy 3BiIbHEHHA — IiCJIA 3aKiHUeHH I1epiofy Helpa-
mesgatHocTi [8].

IHmuUM TpUKIAZOM IEPerJAHYTOTO PillleHHA 3a
BUKJIIOUHUMHU 00CTaBUHAMH € TOCTaHOBA BepxoBHOTO
Cyny Bim 11.11.2020 p. y cpasi Ne 757/40835/15-
1, axoo 3agBy OCOBA 1 3amoBoseHO YacTKOBO
3 MOTHUBIiB, IO IIOBHOBAKEHHS MO3WBaua Ha BUOOD-
Hi#l mocazi sakimuyBasnmes 27.05.2015 p., a Tomy
roro sBimbHeHHA 19.05.2015 p. cymepeumsno Cra-
TyTy TOproBo-mpoMucg0BOi masaTH, STiHO 3 AKUM
mepconanbHU ckaan Ilpesunii Ilamatu oOupaerbes
TepMiHOM Ha b pokiB. BogHouac mosuBau y mepiof i3
18.05.2015 p. 10 02.10.2015 p. mepebyBaB Ha JiKap-
HAHOMY, a TOMY H0T0 3BiIbHEHHS Bifbynoca 3 mopy-
meHHAM 4. 3 cT. 40 K3ull Yrpainu. Take nopymuieHus
MiAIArae 3aXnUCTy MIJIAXOM 3MiHM TaTH 3BiJIbHEHHS,
TOOTO Mic/s BaKiHUeHHA Imepioy HelpanesgaTHOCTI,
OCKIJIbKM JIJIA 3BiIbHeHHSA HAABHI IIificTaBW, Iepej-
6auerin. 2 4. 1 cr. 36 K3ull Ykpainu [9].

Takoxxk y cynoBili IpaKTHUIli BXKe € BUIAAKU
KOJIM 3a BUKJIIOUHUMEU OOCTABUHAMHU IIeperyiana-
I0Th CY/IOBi pilneHHd ¥ cyau mepioi iHcTaHIii, AKi
MATPpUMaHI CcyzaMu aleJAIidHOI Ta KacaliiHol
incranmiit. Hampukiazx, pimenHs 3HaM’SIHCHKOTO
MicbKpationHoro cyxny Bix 10.12.2019 p. y cmpasi
Ne 389/2004/16-11 [10] 3anutmiene 6e3 smin Kpomus-
HUNBKUM anenaniziaum cyzom 11.02.2020 p. [11].
YxBasoouy pileHHA PO 3aJ0BOJIEHHS 3adABU Ta
CKaCyBaHHS pilleHHA 3HAM AHCHKOT'O MiChbKpaiioH-
Horo cyzny KipoBorpaacekoi obmacti Big 21.03.2017 p.
3a BUKJIOUHUMHU 00CTABUHAMU, CY[ TIEPIIOi iHCTaH-
1ii, 3 BUCHOBKAMHU AKOT'0 IIOTOAMBCSA aleJaliiHni
CyZI, BUXOAWB i3 TOro, IO 3BiJbHEHHA II03WBava
BizOyJoCh i3 MOPYIIEHHAM YCTAHOBJIEHOTO 3aKOHOM
TIOPAIKY, a IOIePeIHil BUCHOBOK CYAy IIPO BiAMOBY
B 3a/I0BOJIEHH] TI030BHMX BUMOT He Y3TO/JKy€EThCA Ta
cynepeunTs pimenuio Ipyroro cemary Komcruty-
niztaoro Cyny Yrpainu Big 04.09.2019 p. y cmpasi
Ne 3-425/2018(6960/18). ITocranosoto BepxoBHoro
Cyny Bim 04.11.2020 p. [12] B 1iit cmpaBi migTeep-
IKeHO HAABHICTh HifCTaB [JIA IMePeryIAny pillleHHd
Cyny 3a BUKJIIOUHMMH 00OCTaBMHAMM, IIPOTE€ KOH-
CTAaTOBAHO, II[0 HACIITKOM 3BiJIbHEHHSA IpaI[iBHUKA
B IIepioj f10T0 HeIpame3gaTHOCTI € 3MiHa JaTH 3BiJIb-
HEHHJ, a He TIOHOBJIEHHS Ha poboTi. [luTanusa mpo Te,
Yy PillleHHA PO Meperyial, 3a BUKJIIOUHUME 00cTa-
BUHAMU SKOT0 0yJIa ofaHa 3asBa, 0yJI0 BUKOHAHUM,
y HaBeJIeHWX BUIAIKAX CyJaMU He MOPYIIyBalocHd.
Ha mamy gymKy, cyfaMu NpaBOMipHO IeperJdafa-
I0ThCS 32 BUKJIOUHNMHA 00CTaBUHAMMY CYIOBi piIeH-
Hd, 110 Habpaau 3aKOHHOI CHIM Ta BUKOHAHI, amiKe
BUKJIIOUEHHS 3 00 €KTiB OCKap:KeHHs 3a Ii€I0 micTa-
BOIO piIeHsb 3HAYHO O 3BY3WJIO rapaHTii, AKi MaioTh
OyTu 3abesmeueni ocobi 3a pesysabTaTaMu BCTaHOB-
nenoi Kouncruryniitaum CymoM HEKOHCTUTYITIHHOCTI
(KoHCTHUTYIiHOCTI) 3aKOHY, iHITIOTO IPABOBOIO
aKTa 4 OKPEMOT0 ITOJI0KEHH, 3aCTOCOBAHOTO a60 3K
He 3aCTOCOBAHOTO CYZIOM Y BUpillleHHi cipaBu. SIKII0
& Komcturymnifiauit Cyx posriasggaTuMe THUTAHHS
IIPO KOHCTUTYIiMHICTH, 3aKOHY IIiJi 4Yac PO3TIaIy
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CIIPABY B MOPAIKY MUBLIBHOTO CYIOUNHCTBA, TO CYI
3000B’I3aHMI 3yNMWHUTH IPOBAIKEHHA HA IMigcTaBi
m. 6 9. 1 cr. 251 IIITK — «uepe3 00’eKTUBHY HEMOXK-
JIUBiCTH POBIJVIAAY Ii€i cipaBU [0 BUPIiIIeHHA iHIIOI
CIIPaBH, III0 POBIVIAKAETHCA B HOPAAKY KOHCTUTYI[iHA-
HOTO IpoBamKeHH» [1]. [licaa yxBanenusa pimmenusa
Koucruryniiaum CyzoMm cpaBa po3TIAfaTHMEThCSA
CY[IOM 3araJibHOI I0PUCAMKIIII 3 ypaxyBaHHAM TaKo-
ro pimmeHH.

fIx sasHaueHo B pimeHHI €BPOMEHCHKOTO CYIy
3 mpas atoauau (gasi — ECILJ) y cmpasi « PucoBebKumit
mportu YKpainu» Big 20.10.2011 p., pusuk 0yab-axoi
MIOMUJIKHY JEPKABHOTO OPTaHy MOBUHEH IOKJIaJaTICA
Ha caMy JIeP:KaBy, a IOMUJIKHA He MOXKYTh BUIIPaBJIA-
THCA 34 PAXYHOK 0ci0, IKMX BOHM cTOCYIOTHCA [13].
Or:xe, MiAXiT CyJOBUX OPTaHiB 10 CUTyAallil 3aIBHUKIB
y CIIpaBax IIpo Ieperydz CyA0BUX pPillleHb 38 BUKJIIOU-
HUME O00CTaBWHAMHU IIOBUHEH OYTH IIOCJiJOBHUM
i CKOOPIMHOBAHUM, PU3UKY BUSHAHHA KOHCTUTYIIi -
HuM CymoM KOHCTHTYIiHHUMYU (HEKOHCTUTYIiAHU-
MH) TIOJIOXKEHDb 3aKOHY He IOBMHHI MOKJIAaJaTACA Ha
0Ci0, AKX BOHU CTOCYIOTHCH, a JOMYINeHa TOMUIKA
3aCTOCYBAHHS HOPMHU 3aKOHY Mae€ OyTH BUIIpaBJIeHA
cynoM (HesaseXHO Bil BUKOHAHHS PillIeHHS CYAY).

Orxe, B posyminmi m. 1 1. 3 cr. 423 [IIIK Yxpa-
iHM BUKJIOYHY 00CTABUHY CJIiJ pos3yMiTu AK obcra-
BUHY, AKa He MiJKOHTPOJbHA Hi CYAY, Hi yUaCHUKaM
CIIpaBM Ha MOMEHT ITOCTAHOBJIEHHSA PillleHHA y CIIpaBi
i AKa, 3a 3BUYAIHOTO mepediry cyIoBoOro mpoIecy, He
MO:Ke 00T PYHTOBAHO 3aII00iI'T! 3aCTOCYBAHHIO HOPMHU
3aKOHY (iHIIOTO ITPABOBOTO AKTa YW OKPEMOT'0 ITOJIO-
JKEeHHS), KA B MOJAJBINIOMY Bu3dHaHAa KoHCTUTYIIi -
HuM CyJoM HeKOHCTUTYIIHHOI0 (KOHCTUTYIIHHO0).

Ipyroio migcraBol IJId Ieperyaany CygoBOTO
pileHHd 3a BUKJIIOYHUMY IIi[CTaBaMU € BCTAHOBJIEH-
HA MiXHaPOJHOIO CYIOBOI YCTAHOBOIO, OPUCAUKIILA
AK0l BUBHAHA YKpaiHOI0, MOPYIIeHHA YKpaiHoio
MiKHApPOJHMUX 3000B’A3aHb IIij yac BUpilIeHHs miel
cupasu cygoMm. OcobamBicTio 1iei Kareropii cmpas
€ Te, 1110 3aABU B IMX CIIpaBax IojanThcA g0 Bep-
xoBHoro Cymy i posraisamaioTsca v ckaami Bemmkoi
ITanaru.

Y cr. 55 Komerurymii Yxpainu sasHaueHo, II0
«KOKeH Mae 1paBo IicJsd BUKOPUCTaHHA BCiX HaIlio-
HAJbHUX 3aC¢00iB I0PUIUYHOT0 3aXUCTY 3BEPTATHCS 34
3aXMCTOM CBOIiX IIpaB i cBOOOZ [0 BiAMOBIIHNX MisKHA-
POIHUX CYJOBUX YCTAHOB UM 0 BiTIOBITHUX OPraHiB
MiKHApOTHUX OpraHisariii, uJeHoM a00 y4aCHUKOM
AKUX € YKpaina» [14]. Ypaxosytoun, mo 6inbmicts
MiKHaApOTHUX CYZOBUX OPTaHiB YHiKaJIbHi, 00’eHA-
TH iX Y paMKaX OJHOT'0 BUIY IIPOIecy (CyIOUMHCTBA)
He MO:xKJNBO. ToMy 3a3HAUMMO, 110 JJIS IUBiLILHOTO
IIPOIeCy OCHOBHMM MeXaHi3MOM BHIPIiIlIeHHS MiKHA-
POJHUX CIIOPiB Ta TAyMadeHHA MOJI0KEHD MisKHAPO/I-
HOTO TIpaBa y cepi saxucty mpas aoauau € CCILJI.

Ilns zabesmeuennsa forpuMannsa Bucokumu [oro-
Bipaumu CropoHamMu ixHix 3000B’s13aHb 3a KoHBeH-
I[i€I0 TIPO 3aXMCT MPaB JIOJUHU ¥ OCHOBOIOJOMXKHUX

cBobox (mami — KouBenrrid) Ta mpoTokoszaMu g0 Hel
crBoproeTbess €CILJI, mo mepembaueno cr. 19 Kon-
Bermii. Opucaurmia €CIIJI momupioeThea Ha Bei
OUTAHHA TIyMaueHHd i 3acrocyBaHHS KoHBeHmii Ta
MPOTOKOJIIB /10 Hel, mojjaHi oMy Ha POBTJIAL Bifmo-
BimHO MO cT. cT. 33, 34, 46 i 47 (cT. 32 KonBeHirii).
Bigmosigao m0 u. 1 ct. 44 Kousemnirii pimrennsa Bemu-
koi ITamaru €CILII € ocrarounum. Bucoxi [Horosip-
Hi CTOpoHU 3000B’A3YIOTHCSA BUKOHYBATH OCTATOUHI
pimenna €CILJ B Oyab-aKux cupaBax, y AKUX BOHU
€ CTOPOHAMH, 1110 3aKpimaeHo B 4. 1 cr. 46 Kousenii.
Ocratoune pimenusa €CIIJI mepenaetnca Komitery
MinicTpiB Pagu €Bpomu, axuit 3mificHIOE HATJIAL 3a
7toro BUKOHAHHAM [15].

Ilopamox BUKOHAHHA 1 3acTOCYBaHHA IIPAKTHU-
ku €CILJI yperynvoBanuii 3akonoMm Yrpainu «IIpo
BUKOHAHHS pillleHb Ta B34CTOCYBAHHS MPAKTUKU
€BpomeiichbKOoro cyAy 3 mpas JIOAWHU», 3TiTHO 3 U. 1
cT. 1 AKOro BUKOHAHHSA PillIeHHS — ITe BUILIATA CTATY-
BaueBi BiIITKOAYBAaHHA TA BXKUTTA JOJATKOBUX 3aX0-
IOiB 1HIWBiAyaJbHOTO XapaKTepy; BMKUTTA 3axXO0[iB
sarasibHOro xapaktepy. Crarreto 10 mporo 3akoHy
mepef0aueHo, IO «3 MeTOl 3a0e3meueHHsS BiIHOB-
JIEHHS TOPYIIeHWX IpaB CTATYyBaua, KPiM BUILIATU
BiIIKOAYBaHHA, BiKMBAIOTHCSA MOJATKOBI 3axomu
inguBigyanpHOTO XapakTepy. [logaTKOBUME 3ax0/ia-
MU iHIWBiZyaJabHOTO XapaKTepy €: a) BiIHOBJIEHH,
HACKIITBKY IIe MOMKJINBO, ITOTIEPEeTHLOTO I0PUIUIHOTO
CTaHy, SKWI CTATYBaY MaB 1o nopyurenaa Korsentii
(restitutio in integrum); 6) immi saxomu, mepemda-
YyeHi B pimeHHi. BifHOBJIEHHA MOIEpeIHBOTO OpPHU-
IUYHOTO CTaHy CTATyBaua 3IilICHIOETHCA, 30KpEMa,
3a JJOTIOMOTO0I0 TIOBTOPHOTO POBTJIANY CIIPABU CYLOM,
BKJIIOUAIOUM BiJHOBJIEHHA IPOBAJKEHHA y CIIpaBi»
[16]. dma BigHOBIEHHA MONEPEHLOTO IOPUAMYHOTO
crany 3aaBHuKa €CIIJI Mae BcTaHOBUTH Taki mMopy-
IIIeHHA, 38 AKUX MOBTOPHME DO3TJIAL CIpaBu Oyme
MaTu HACJHiIKOM BiZHOBJIEHHA IOr0 IpaB, TOOTO
Takuil meperyAn Oyae BUNpPAaBIaHUM Ta 3yMOBJIIOBA-
TUMEeTbCA 00CTAaBMHAMM CYTTEBOT'O Ta HECIIPOCTOBHO-
ro xapakTepy. [HaKIe MOBTOPHUM POITJIAJ MOTATHE
JIVIIIIE HeIoBary A0 OCTATOYHOCTI CYZ0BOI0 PillleHH,
IPaBOBY HEBM3HAUEHICTH Ta 3JIOBKUBAHHA IIPABOM
onHieto 3i cTopin. Tomy mij yac BupilieHHA TUTaHb
IIO0 3aCTOCYBAaHHA 3aXOAiB iHAWBIAyaJIbLHOTO
XapaxKTepy HomepefHb0 He0OXi[HO BUPIIIATY TUTAH-
HS IIPO T€, YU IIOHOBUTH ITPaBa 3agBHUKA TOBTOPHUH
PO3IJIAJ CIIPABH.

Y KOHTEKCTi 3aCTOCYBaHHS MOJOKEHb YKAa3aHOT'0
3aKoHy, mifg uac 3’sAcyBaHHS HaABHOCTI mificTas A
TmeperAny CyJOBUX PillleHb 3a BUKJIIOUHUME 00CTa-
BUHAMU TaKW# Ieperian MoKe BinOyTuca 3a JoTpu-
MaHHS CYKYIHOCTI TaKMX YMOB: a) YCTaHOBJIEHHS
€CILJI mopymens Yrpainoio MiKHAPOAHUX 3000B’ -
3aHb IIiJi Yac pO3IJIAAY KOHKPETHOI cIIpaBH, IO
morario yxBajgenua €CILJI pimenusa, askum BusHAa-
Ho mopymenHsa Komsenrii; 6) rake pimenma €CILJI
Ma€ CTOCYBaTHCS caMe CIIPaBH, AKa 0yJa IpeaMeToM
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pO3IJIAAY HAIliOHAJBHUMHU CyZaMU YKpaiHu Ta AKY
IPOCUTH IeperianyTu 3aaBHuK; B) ECILJI 3asnauus,
0 TaKi MOPYIIeHHA HOPM IIpaBa JOMyINeHi Haiio-
HAJBHUMUY CYAaMU IIiJ Yac PO3TJIALY CIIPABH 0 YXBa-
JIEHHA CYZ0BOTO PillleHHA, AKUM 3aKiHUEHO POSTJIA]
CIIPaBH II0 CyTi, a00 CyZIOBOTO pillleHHsd, AKe YHEMOXK-
JUBMIO Il pos3risang; r) y camomy pimernui €CIIJI
MOKe OyTM 3a3HAUEHO NPO HEOOXiTHICTD YMKUTTA
JONATKOBMX B3aXOMiB IHAMBIZyaJbHOTO XapaKTepy
abo i3 camoro pimeHHS MOKHA 3POOMTH BUCHOBOK
PO HeoOXigHicTh BiJHOBIEHHS HACTLILKM, HACKiIb-
KU IIe MOJKJIMBO, IIOTIEPeJHLOTO IOPUANTHOTO CTaHY,
AKUY 3aABHUK MaB 10 nopyinenHsa Konsenrii, i Take
BiTHOBJIEHHS MOJKJIMBE JIWIIE ILJISXOM ITOBTOPHOTO
POBTJISANY CIIPABU CYAOM, BKJIOUHO 3 BiTHOBIECHHAM
MIPOBa’KeHHA Y CIIPaBi.

Hampuraan, v cipasi Ne 569/1635/16-11 Benuka
ITanara Bepxosuoro Cyny BiIMOBMIA Y 3aJOBOJEHHL
3adBU IIPO IEPETJIAL CyJ0BOTO pillleHHA 3a BUKJIIOU-
HuMu obcraBuHamMu, ocKimbkm E€CILJI y pimenni
Bix 14.02.2019 p. y cmpaBi «3opinHa Ta inmi mporu
Yxpainus», Ha dKe IOCJaBCcA 3adABHUK, KOHCTAaTyBaB
MOPYIIIeHHS MPOIeCYaJbHOTO acmekTy cT. 2 KoHBeH-
ITii y 8B’ 3Ky 3i cKapramMu Ha Hee(peKTHBHE PO3CIIiy-
BaHHA CMepTell poAnYiB 3aABHUKIB. ¥ I[bOMY pillleH-
ui €CIIJI He BcTaHOBIIOBAB MOPYIIEHHSA YKpaiHoIio
MiKHaApOZHUX 3000B’sI3aHb IPHW BUPIIIEHHI CyAOM
cupaBu Ne 569/1635/16-11 3a mosoBom OCOBA 1,
OCOBA_2 no nep:xaBu YKpainu B ocobi [ep:xaBHOI
KasHauelchKoi cay:x0u, Ymupasninaa Mixicrepera
BHYTpilHiX cupas, I'osoBHoOro ympasiinada Hario-
HasbHOI mouinii, Caprencskoro PB mpo Bigmkomy-
BaHHA MoOpasbHOI Koz [17].

Inmum 000B’sI3KOBUM ACIEKTOM, KW BILINBAE
Ha mpuitHATTa Benukoio ITamaToo Bepxosroro Cyny
3adBU Ta BIAKPUTTA IPOBaAKEHHA 3 TIEPETIALY CY/I0-
BUX pillleHb 32 BUKJIOUHNMHU 00CTaBUHAMY € Te, II0
pimeHHA MiKHApPOJHOI CYZI0BOI YCTAHOBW MAa€ CTO-
cyBaTucd OfHiel i Tiel K cmpaBu, y AKi# 1i pimreH-
HA OyJM yxBaJeHi HallioOHaTbHUMHU cynamu. Tak,
y cupaBi Ne 2-0-73/2012 Besnuka ITamara BepxosHo-
ro Cyny 3a0BOJILHIIIA 3aSBY IIPO MEPETJIAL CYI0BOTO
pillteHHA 3a BUKJIIOYHUMEU 0OCTaBMHAMU, CKACyBaJja
yxBanu Amnenanifimoro cyny UYepHiBembkoi obsac-
ti Bix 4.04.2013 p. ta Bumoro cmeiriamizoBaHoTo
cyny YKpaiHu 3 POSTJIALY IUBIIbHUX i KPUMiHAJB-
Hux cmpas Bix 10.07.2013 p. y muBinbHil cpasi 3a
sasBoro OCOBA 6, OCOBA_7, 3ainTepecoBaHi oco-
Ou: cay:x0a y cupaBax miteir YepHiBelbKoi MichbKoi
pajgu, IPUTYJIOK AJIA AiTel cay:KOu y cupaBax miTein
YepniBenpkoi o6gacHOI Jep:xaBHOI agMimicTpa-
il Ipo YCHHOBJEHHA AUTHUHU Ta Iepefaja CIPaBy
Ha HOBUM POBIVIAL IO CYAy aleJAmiiHol iHcTaHIil
[18]. ITocramoBa Benuxkoi Ilamatu Bepxosuoro Cyxy
Bix 16.10.2018 p. moTuBoBana yxBasenuam €CILJI
pimenna Bix 17.04.2018 p. y cmpaBi «JlaszopiBa
mpoTu YKpainwm», AKUM YCTAHOBJEHO, IIT0 BTPYYaH-
HA y TpUBAaTHE JKUTTA B3adBHUIIl He BiAmoBigaso

mportecyanbauM BuMoram crarti 8 KomBenmii, Ta
110, BifiTIOBiZHO, OYJIO MOPYIIEHHA I[LOTO IOJIOKEH-
HA. 3aABHUIA CKap:KmUaacd Ha BifCYTHICTH JOCTY-
Iy [0 CYAY Y 3B’A8KY 3 ii ameadIliiiHo0 CKaprowo Ha
pimenusa cyny mepimoi incranmii Big 2.10.2012 poxy.
30KpeMa, BOHA CTBEPAKYBAJA, IO yXBajla, AKOMW ii
amendrmiiiHa ckapra Oyia sanuiieHa 0e3 pOSTISAY,
0y.Jia CBaBiIBHOIO Ta IOCTAHOBJIEHOIO 3 TOPYIIIEHHAM
HaIliOHAJBbHOTO 3aKoHOAaBCTBA. Ilixg uac BupimenHsa
MUTAHHA NP0 YCHHOBJEHHA IWUTWHU OPraHU BJaAU
Ta CyAW BU3HAJIW HAMip 3adBHUII BCTAHOBUTH OIIi-
Ky Haj ii MJIeMiHHMKOM, ajie He POSTJIAHYJIU HOT0
HaJMEKHUM unHOM. CyIu He TOACHIIN, YOMY BCHTHOB-
nennsa K.O.C. kpaime Bifmosigaso #oro inTepecam,
Ha BiAIMiHY Bij omiku, Ky Majia HaMip YCTaHOBUTH
oTro TiTKa, Xoua Ie, 6e3yMOBHO, 0yJI0 HeoOXigHUM
IJ1s 3’ ICYBaHHSA TOTO, 1110 CTAHOBIJIO HAWKpAIIi iHTe-
pecu TUTHHU, TOOTO OCHOBHOT'O MUTAHHA B OCKAPIKY-
BAaHOMY INIPOBAJ KEeHHI IMOZO0 BCUHOBJEeHH:A. HaBiTh
TIPHUITyCKAaiouu, o HebaKaHHA OPTraHiB Baaau i cyaiB
PO3IJIALATH IIe MUTAHHA MOYKHA MOACHUTHU TUM, III0
HA MOMEHT yXBaJIeHHA OCKap/KyBaHUX DillleHb 3a5B-
HUIIA He Togajia o(imiiiHol 3asBY IIPO BCTAHOBJIECHHS
OWiKM, Ta BPaxOBYIOUHM, IT[0 BOHA Misja HAJEKHUM
YWHOM BiJITOBITHO M0 peKOMeHaIii, HaJaHol CIy K-
0oto B cripaBax mitedt, Cyn 3a3HaumB, ITI0 ii apryMeHT
IIIOZI0 YacOoBUX 00Me:KeHb 6YB IIiJIKOM IPOirHOPOBAa-
Huil (u. 69 Pimenna) [19]. o cTocyerbea nutanaa
apryMeHTallil CyZOoBOTO pillleHHA Ta MOTHUBIB Bpaxy-
BaHHA UM BiIXWJIEHHS JOBOIIB CTOPiH, TO B CIIpaBi
€CILJI «JlazopiBa mpotu Ykpainu» € OKkpema JymMKa
cyani amam KOgkiBebkoi, gka sasHaumiaa: «Hemae
BifiToBiAi Gi/bIN TPUHKUBINBOI, HisK IPE3UPJINBE MOB-
YyaHHA, AK ckasaB Mimrens ge Montens. IIpesupinse
MOBYaHHSA 3 OOKY CyJOBUX OpPraHiB, SKi MaJu cmpa-
BY 3 YKpall Ba)KJMBMMM IIPUBATHUMHU iHTepecaMmu,
came 110 co0i € mopymenHam Korenriis [19]. Takum
ynaoMm, €CILJI KoHCcTaTyBaB, 10 came IIpU PO3TJIA-
ni cpaBu Ne 2-0-73/2012 i3 60Ky AK yKpaiHCBKUX
opramiB BiIagu, Tak i CyAiB, MaB MicIle IpoIecyasb-
HU# HeJOJiK ab0o MpoBWHA, AKi BIUIMHYJM Ha IIpaBa
sagpruii H.O. Jlasopisoi.

Ileperaan cynoBoro pilieHHd 3 MificTaBU, BU3HA-
yenol n. 2 4. 3 ct. 423 IIIK Yxpaiuu, [I.0. Menroxr
yBasKae MOKJIUBUM, AKIo y pimenni €CILJ e Bra-
3iBKa HA TAKUH IePerysa] aK J0AaTKOBUY 3aXil iHau-
BiflyaJbHOTO XapaKTepy 3 MeTOI0 MPUIHEHH Hera-
TUBHOT'O BILIMBY CYZOBOT0 PillleHHSA HAIiOHAJBHOIO
cynmy Ha oco0y, aka 3BepHyaach go €CILJI, a Takox
MpaBUJIBHOTO BUPillIeHHA CIIPaBU BHACJTIIOK YCYHEH-
HA icToTHHX HpomecyanbHUX moMwmwiIox [20, c. 111].
OnHax HaBeJeHWI BUINe IPHUKJAJ i3 CYIOBOI ImpaK-
THKH TIOKAa3Yye, 1[0 TaKa BKa3iBKa He € 000B’ I3K0BOIO
YMOBOIO JIJIS 38/J0BOJIEHHSA 3aABU PO MIEPErIAL Cyao-
BOTO pillTeHH 34 BUKJIIOUHUMY o0cTaBuHAMU. TakuM
YUHOM, CY/OBi PillleHHA HiJIAraiTh Heperaany 3a
BUKJIOUHNMHA 00CTABUHAMY Y 3B’ I3KY 3 YCTAHOBJICH-
HAM MiKHApPOJHOI0 YCTAaHOBOI, IOPUCAMKIIA AKOL
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BUBHAHA YKpaiHOow, TMOpPYIIeHHA YKpaiHow Mix-
HapogHUX 3000B’sA3aHb JIUINEe IPHW BUpimeHHI Tiel
CIIPaBU CyOOM, Y AKi#l Ii pimeHHsa OyJaum yxBajeHi,
i He Ba’KJIMBO, UM 3a3HAYEHO Y TAKOMY PiIlleHHi IIPO
HeoOXiJHIiCTh TMeperadaAy CIpaBM HaAIiOHAJLHUMU
cyZaMu AK TOZATKOBOI'O 3aX0Ay iHAMBIIyaJbHOTO
XapaKTepy 4u Hi.

Orxe, 3 migcras 1. 2 4. 3 c1. 423 IIIIK Yrpainu,
BUKJIOUHUMHU € O0CTaBMHU, AKi BKJIIOUAIOTH 3MiHY
yMOB, AKi BigbyBaioThcs AK y cepeaumHi YKpainw,
TaK i 3a i Me:xamu, i icTOTHO BIIMBAIOTh Ha CYAOBL
pilteHHA HAIiOHAJTHHUX CYAiB, AKi HaOpaau 3aKOH-
HOI CMJIM, HacaMIIepes TOMY, II[0 TJyMadeHHS I10JI0-
kedpb Komsenmnii € xommerenmieto ECILJI, axmii
V CBOIX pillleHHAX 3 YpaxyBaHHAM IPUHIUAILY BEPXO-
BEHCTBAa IIpaBa MOCTiHO PO3BUBAE, OMOBHIOE, YTOU-
HIOE TPAKTHUKY Ii 3acTOCyBaHHA.

IMomo TpeThoi mifcTaBuM AJNA TEPETJAANY CY.O-
BOTO pillleHHS 3a BUKJIIOUHUMEM OOCTABUHAME, TO
BUMHEHHA 3JIOUMHY CYy/el0, BHACTIZOK AKOTro 0YyJIO0
VXBaJieHO He3aKOHHe ab0 HeoOI'pyHTOBaHe pillleHHS
(HampuKJIam, omep:KaHHd Xabapsa), MOKe BBAKATUCS
BUKJIIOUHOI0 00CTaBWHOIO, AKII0 BUHA CY//i BCTAHOB-
JIeHa BUPOKOM CYAY, 110 Ha0paB 3akoHHOI cuiau. Ilpn
IILOMY IIEPeIJIA[ CYZOBOTr0 PillleHHA Ha IigcTaBi Bim-
MOBiHOI BUKIOUHOI 00CTABMHY Mae€ BimOyTHCS BiKe
micJas TOTO, SK Taka oOcTaBuHA OyJa BCTAHOBJEHA
BUPOKOM CYIY, IT[0 HaOpaB 3aKOHHOI CHJIH, TOOTO mic-
JISl TOTO, K CYANI0 0YJIO MPUTATHYTO K0 KPUMiHAJIb-
HOI BignoBigzanxsHOCTi 3a cT. 375 KK VKpainu.

KpuminanbHa BifmoBifadbHICT:, 3a BUHECEHHS
Cy[Jel0 3aBiJoMO HENPaBOCYZHOTO BUPOKY, PillleH-
Hd, yxBaau abo TOCTaHOBU IepexbaueHa cT. 375
KK Vkpainu, aKa Ha MpaKTHUIli MaiKe He 3aCTOCO-
ByBaJjacd uepe3 BifICYTHICTh BU3HAUEHHS Ha 3aKO-
HOJaBUOMY DiBHI IOHATTA «HEIPABOCYJHOTO»
cymoBoro pimenua. B akciosoriumomy (mimuicHO-
My) PO3YMiHHI «HEIpaBOCYJHICTh» O3HAUAE HEBif-
MOBimHiCTH, mpaBy i cmpaBenmBoCTi. 3a3HAUMMO,
[0 IOHATTA <«HEIPABOCYAHICTH», «HE3aKOHHICTH»
i «HEOOT'PYHTOBAHICTb» HE € CHHOHIMAMuU. ¥ KOHTEK-
CTi IIBOT0 IMTAHHA 3BEPHEMO yBary, IO BCi HaIlio-
HaJIbHI IpoIlecyaTbHi KOJEeKCH MiCTATh TaKi BUMOTH
JI0 CYJIOBUX DiIlleHb: «CYZOBe PillleHHA Mae I'PYHTY-
BaTHCS Ha 3acajiaX BEPXOBEHCTBA ITpaBa, O0yTu 3aKO0H-
HUM i 0OOT'PYHTOBAaHUM» . 3ayBaKUMO, 1110 B KoHCcTH-
rymii Ykpainu, 3akoni Yipainu «IIpo cymoycrpiit
Ta CTATyC CYAAiB» i B IpOmecyaJbHUX KOJEKCaX, AJId
MeperyAaAy CyJO0BOTO pillleHHS BCTAHOBJIEHO BifIo-
BiIHI mpoIenypu CYIOYMHCTBA, AKi mepemdavaroTh
OCKapKeHHs CYZOBOI'0 PiIlleHHA Ta HaZaHHA HOMY
IOPUANYHOL OI[IHKW KOMIIETEHTHUM CYJOM BHIIOI
imcraumii. Ilizkpecaumo, mo Komcrurymia Yipai-
HU He HaIijsdge iHIIi oprasu Aep:KaBHOI BJIAAH IIOB-
HOBa)KEHHAMU I[0/I0 TIEPEBIPKYU CYZOBOTO DPillleHHA
B I103aCyIOBOMY MTOPAAKY Ta OIiHKM HOT0 AK «Hempa-
BOCYZHOTO», «HE3aKOHHOT'O» YW «HEOOI'PYHTOBAHO-
ro». I3 BKazaHUX MiJicTaB Ta KePYOYUCh MisKHAPOJ-

HUME TpaBoBuMu akramu, 11.06.2020 p. Bemuxra
nanara Koncrurymifinoro Cyny BusHaIa TaKoM0, 110
He BigmoBizae Korcrurynii Yrpainu (€ HEKOHCTHUTY-
itHo10), cT. 375 KK Yxpainm [21].

Kpim cr. 375, Kpuminansuuii Komexc YKpainu
OesmocepelHLO BM3HAYAE CYAOI0 AK CY0’€KTa 3J0-
YWHiB, mependaueHux cT. cT. 386 (IPUHAHATTA IIPO-
mo3utiii, obinaHKY a00 omepP:KaHHSA HEIpPaBOMipHOI
BUTOIU CIY:KO0BOIO 0c00010), 374 (mOpyIIeHHA mMpa-
Ba Ha 3aXWCT), 4. 3 cT. 382 (HeBUKOHAHHS CYZOBOTO
pimmenHs, BUMHEHE CIYy:K00BOI0 0c000I0, KA 3aiiMae
BifimoBizasbHe U 0CO6GIMBO BiAIOBiTAIbLHE CTAHOBH-
me) i 9. 2 cr. 387 (posroJoieHHA JaHUX ONEPATUB-
HO-POBIITYKOBOI AisIIBHOCTi, JOCYZOBOT'O PO3CIimy-
BaHHA, BUMHeHe cyageto). OmHAK cymoBa NMpakTHKa
Hapasi He Mae BUNAJKiB Ieperyany CyA0BUX pillleHb
3a BUKJIOUHUMY 00CTaBMHAMU 3 IiJICTAB BUMHEHHS
3JIOUMHY CYAJEI0, BHACTIZOK AKOTO OyJI0 yXBaJeHO
He3aKoHHe a00 HeoOT' PYHTOBAHE PillleHHS.

HomymenHa iHIMUX TOPYyIIeHh HOPM IIpaBa,
OB’ A3aHUX i3 BifTIpaBIeHHAM IPABOCYIAA, MOKE
MaTHd HACJHIAKOM IHUCIUILIIHAPHY BiAIOBiZaJbHICTH
Cynmi, SAKINO cynoBe pimeHHsa Oyao 3MiHeHe abo
CKacoBaHe, 1 Taki IOpyIIeHHS MOMYIIEHI BHACJIi-
IOK YMUCJIY UM HEHAJIEeKHOTO CTABJIEHHA CYIAEI0 0
cay:x00B1X 000B’A3KiB. 3a3HAUMMO, II10 IPUTATHEH-
HA CyAIi A0 MUCHUILTIHAPHOI BiAIOBiZaJIbLHOCTI He
CTBOPIOE MiJCTaB [J1d IeperjdaAy CyZOBOTO pillleHHA
3a BUKJIOUHUMM 00CTaBUHAMY, HABiTh Y pasi 3BiJb-
HEHHA 3 TOCau CY//i 3a OTPUMAaHHS Xabap.

SK1o K 3adBa MPO IEePerJidaf CyJ0BOTO PillleHHA
3a BUKJIOUHMMHK OOCTaBMHAMH 3 IigcTas I. 3 4. 3
ct. 423 IIIK Yrpainu Oyzne mpuitHATa CyI0M I0 PO3-
TJIALY, TO Ile 03HAUATHME, ITI0 MOTIEePeIHbO CYI0BUH
3aXMCT B3araJyi He 0yB JOCTYIHUM 3aABHUKY .

I3 mpoBemeHOrO MOCTiAKEHHS IIiCTAB IIEPETJIs-
Iy CYZOBOTO pillleHHA 3a BUKJIIUHUMHU 0OOCTaBMHA-
MM CJiZIVE, 110 B IX OCHOBI (birypye cyznoBe pileHHd,
axe O0yso yxBajeHe uepes: 1) 3acTocyBaHHSA HOPMU
3aKOHY (iHITIOTO MPABOBOTO aKTa YW iX OKPEMOTO
TMOJIOXKEeHHA), AKa mmisHime Oysna BusHana Koncru-
rymitaumM  Cyzom VEpaiHM HEKOHCTUTYIIiHOIO;
2) HempaBWJILHOTO B3aCTOCYBAHHA CYJaMH HOPMHU
3aKOHY (iHITIOTO MPABOBOTO aKTa YW iX OKPEMOT0
TMOJIOXKEHHA), AKa misHime Oyna BusHana KorcTuTy-
niftaum Cynom YKpaiHu KOHCTUTYIIHHOI0; 3) TAKOTO
3aCTOCYBAaHHS HAIiOHAJIHLHUMU CYAAMU IIPOIECYaJIb-
HOI HOPMU 3aKOHY, AKe He BifIlIOBi/lae MOJ0KEHHAM
Kousenriii; 4) raxoi moseminku (giit, Oe3miganrHOCTL
TOIIO) CYAAi MU YXBaJleHHI pillleHHA y UWBLIbHiH
CIIpaBi, KA YTBOPIOE CKJAJ KPUMiHAJIHLHOTO IIPaBoO-
MOPYIIeHHS, BHACTIZOK PO3IVIANY SKOTO BHPOKOM
Cyny, 1o HaOpaB 3aKOHHOI CUJIM, BCTAHOBJEHO BUHY
cynni. OueBuHO, ITI0 KOMKHA 3 TNX MIPUYNH HETATUB-
HO BILIMBAa€ Ha CYJI0Be PillleHHdA y CIIPaBi, OAHAK TaKi
TIPUYNHY PO3YMHO He MOKHA ITepef0ayunTH.

Posrnsimatoun muTaHHA BUW3HAUEHHA IMOHATTS
«BUKJIOUHI 00CTaBUHU», HEOOXiTHO 3ayBAKUTH, III0
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Ha JOKTPMHAJIBHOMY PiBHI 14 mpobyeMa He 3HAKIILIA
CBOE BijoOpasKeHHS B IOCTATHIN KiTbKOCTI HAYKOBUX
pobit. JocmimKyoun mepersian CyZOBOTO pillleHHS
3a BUKJIOYHUMU OOCTaBMHAMU B TI'OCIIOJAPCHKOMY
cyzounHcTBi, JI.M. HiKoseHKO Bu3HAUYaE BUKJIIOUHL
o0cTaBUHU AK «HeBifoMi paHie (pakTu 00’ eKTUBHOL
JificHOCTi, IKi BUABJICH] icJIA PO3TIAAY CIPABH, III0
MalOTh 3HAUEHHSA IJIA ii 3aKOHHOTO Ta 00T PYHTOBAHO-
ro BUpillleHHdA, BKas3aHi 3aABHUKOM Ta BCTAHOBJIEHL
CYZOM IIiCJIfA TOJAHHS 3aABHU PO IIEPETJIAL CYI0BOTO
pimenna» [22, ¢. 126]. [1.0. Menmok 3anrporioHOBaHO
BU3HAUEHHA BUKJIIOUHUX 00CTaBUH K «BU3HAUEHUX
IWBIIBPHUM TPOIECYATHHUM 3aKOHOAABCTBOM IIij-
CTaB JJId IePeTIaAy CYI0BOTO pillleHHsd, 10 HabpaJIo
3aKOHHOI CHMJIM, CYKYIIHiCTh YMOB IIOAO AKUX Mij-
TBEPIKYETHCA CYNOBUM PillIeHHAM» Ta BU3HAUEHO
O03HAKM BUKJIIOUHMX OOCTABUH: «iCHYBaHHSA IX Ha
Yyac po3rJAAY CIPaBU; iCTOTHICTH; HEBiIOMICTH IIPO
HUX YYaCHUKAM CIIPaBU; iX MiATBEPIKEHHA CYA0BUM
pillleHHAM HANiOHAJBLHOTO CYAYy, DPillleHHAM CYAY
KOHCTHUTYI[ifHOI I0pUCAMKILII ab0 pilleHHAM MiKHA-
ponHOi cyZoBOi yCTAaHOBM, IOPUCAUKINIA AKOI BU3HA-
Ha Ha TepuTopii Yrpainu» [20, c. 189]. Ognak Taxi
BUBHAUEHHS OiJIbII JOUIiAbHI IS meperasany cyaoBo-
ro pillleHHS 3a HOBOBUSBIEHUMHU OOCTABUHAMHU, IO
SKUX HaJeXaTb PaxkTu 06’ eKTUBHOI AiiCHOCTi, AKHU-
MU BCTAHOBJIOIOTHCA iCTOTHI 06CTaBUHM CIPaBHU, AKi
icHyBasmu, ogHAK OyJaM HEBiZOMi yuacHMKAM CIIPaBHU
HA MOMEHT YXBaJIeHHS CYZ0BOI0 PillleHHs.

Y CroBHUKY YKPaiHCHKOI MOBY BUKJIIOUHUH TIIy-
MAaYUThLCA SIK TOM: 1) AKKH CTAHOBUTH BUHATOK Cepef
3araJIbHUX MPABWJI; BUHATKOBUI; 2) HaA3BUUATHUIM
y AKOMYCH BiTHOIIEHHi; qy:Ke TapHUii; 3) MOIIUPIO-
€ThCA TIMBKM HA KOro-, Io-HeOynb; emuuwmit [23].
A mim obcraBuHOIO posyMmieTbesa: 1) aBuime, momid,
(akr i 1. iH., M0 OB’ A3aHi 3 YUM-HEOYIb, CYIPOBO-
IATH a00 BUKJMKAIOTH I10-HEOYIb, BILIMBAIOTH HAa
II[0ch; a00 2) CYKYIHICTh YMOB, V SKUX I0-HEOYIb
BinbyBaerbca [24]. Orike, BuUKJOUHA 00CTaBMHA
€ TaKOI0, KA YTBOPIOE BUHATOK i3 IpaBWJ, AKa He
€ 3BHUaiHOI a00 0CcO00JIMBOIO, 106 OYTH BUHATKO-
BOI0, oOcTaBMHA He 000B’SI3K0BO Mae OyTH YHiKaJIb-
HO0, Oe3IpeleIeHTHOI0 a00 Ay:Ke pigKicHo0, ae e
He MOKe OyTHU PeTyIapHUM, 3BUUaHUM 200 3BUUHIM
saBuIeM 06’ €KTUBHOI JilfiCHOCTI.

[MligcymoBytoun, 3a3HAUMMO, BUKJIOUHI o6CTa-
BUHM € BUIIUM CTaHAAPTOM, Hi}K IIPOCTO PO3yMHA
OpUUYMHA, i 03HAUAIOTHL MOAil, AKi Oyam abCoJIOT-
HO HemepexbauyBaHMMHU 1 He mepen0auyBaHUMU
B PO3YMHi# Mipi, Tak 110 0yJI0 Ay:Ke MaJOMMOBipHO,
SAKINO BUSABUTU CTapaHHICTh i yBary, IO cuTyaril
MOKHA 0yJ10 YHUKHYTH. IIif BUKII0OUHIME 00CTaBH-
HaMH CJIii PO3YMiTH CYKYIHICTb HEKOHTPOJBOBAHUX
YMOB, fKi, 3 HesaJIe:KHUX BiJi yUaCHUKiB CIIpaBu Ta
CyIy IPUYMH, BILIUHYJIM HA CYI0OBE PillleHHS Y CIIpa-
Bi Tak, IO Hi B KOTO HA MOMEHT YXBaJeHHS CyI0BOTO
piIeHHA He BUHUKAJIO CYMHiBiB IITOI0 OT0 CIIpaBes-
JWBOCTi, 3aKOHHOCTi Ta o6rpyHTOBaHOCTi. IIpaBo Ha

IIePerJIsifi CyZ0BOTO PillleHHA 34 BUKJIIOUHUMY 00CTa-
BUHAMHU 3’ ABJISAEThCA JINIe MMicIA HaOpaHHA 3aKOH-
Hol cwm immuMm pimenaam Koucruryniniaoro Cymy
Yxpainu un €CILJI (iHImmomo MiKHAPOIHO CYZOBOIO
yCTaHOBOI) ab0 BUPOKOM CYAY, AKUM YCTaHOBJE-
HO: 1) HOpMY 3aKOHY (iHIITOTO ITPABOBOTO aKTa UM iX
OKPeMOro IIOJIOXKeHHS), 110 He BigmoBigae (Bigmosi-
nae) Komcturynii Yrpainu, abo 2) mopyineHHs moJio-
skeHb KouBenIii (iHmux MixKHAPOJHUX aKTiB) B IpO-
1meci posryIAgy CIpaBy UM 3) BUHY CYANi Y BUMHEHHL
3JIOUMHY, BHACIIOK SAKOTO OYJI0 yXBajeHe CYyIOoBe
pimenn4.
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COLLISION REGULATION OF INTERNATIONAL MIXED TRANSPORTATION

The article is devoted to the study of certain aspects and features of collision regulation of contractual relations in
the field of international mixed cargo transportation. The lack of a clear and unified approach in defining the conflict
rules to be applied to contractual relations of mixed transport in international traffic creates uncertainty, instability
of these relations, and, at the same time, in no way contribute to the development of multimodalism.

Themain collision principlesapplied to the contracts of cargo transportation from one state to the territory of another,
and the source of their consolidation, as well as the possibility of their application to the agreements of international
mixed transportation. Collision factors have been identified, as well as grounds for limiting the application of such
bindings as established by international treaties and conventions.

It is concluded that it is necessary to adopt a unified and binding international document that would determine the
unified regime of collision settlement of international agreements of mixed carriage. It focuses on the peculiarities and
rules of determination of the body authorized to resolve the dispute in this category, as well as the rights that this body
should use in resolving the dispute, separately for the member states of the European Union and Ukraine, in particular.

The author concludes that for the studied legal relations the following 3 groups of conflict bindings can be
distinguished: a) general conflict principles; b) the set of collision bindings is defined by unimodal transport conventions;
¢) binding formulas used depending on the transport used.

Key words: international private law, international mixed transportation, collision regulation, collision norm,
applicable law.

Iocrrosa H. 1. KOJI3INHE PETYJIOBAHHS MIZXKHAPOJIHHUX 3MIIIAHHUX IIEPEBE3EHB

IIpencraBieHa cTaTTd IPUCBAYEHA NOCTIMKEHHIO OKPEMUX ACIEKTIB Ta 0COOJIMBOCTEH KOJi3ifTHOTO peryJoBaHHA
JOTOBipHUX BiTHOCUHU Y chepi MiKHAPOZHOTO 3MillIaHOTO IIepeBe3eHHA BaHTaKiB. BigcyTHicTs UiTKOTO Ta yHi(DiKOBa-
HOTO IiIX0Ay V BUSHAUEHHI KOJi3iiiHMX MpPaBUJI, III0 3aCTOCOBYBATUMYThCS JO JOTOBIpHMX BiJHOCHH 3MiIlIaHOTO Iepe-
BE3eHHS Y MiKHaPOIHOMY CIIOJYYEHHi, IOPOIKYIOTh HeBU3HAUEHICTh, HeCTablAbHICTh IMX BiIHOCHH Ta MKOTHUM YNHOM
He CIIPUAIOTH PO3BUTKY MYJIbTAMOIATIZMY.

ABTOPKOI0 BUOKPEMJIEHO OCHOBHI KOJIi3iliHi IPUHIIMIIN, 1[0 3aCTOCOBYIOTHCS JO JOTOBOPiB IepeBe3eHHs BaHTAXiB
i3 TepuTOpii ogHi€El Aep:KaBM Ha TEPUTOPiIo iHIMOI Ta A:Kepesa X 3aKpillJIeHHS, a TAKOMK KOHCTATOBAHO MOMKJIMBICTh iX
3aCTOCYBaHHA J0 JOTOBOPiB MiXKHAPOIHOTO 3MiIIaHOTO TIepeBe3eHHsd. Buaiieno Komisilini mpus’ 93KH, a TAKOXK IicTaBu
IJ1s 00Me:KeHHS ¥ 3aCTOCYBAaHHI TAKUX NMPUB’ I30K, K1 BCTAHOBJIEHI MiKHAPOJHUMHU JOTOBOPAMHU Ta KOHBEHIIiIMH.

3po6IeHO0 BHCHOBOK IIPO HEOOXifHiCTh 3aTBep/KeHHd YHi(pikoBaHOTO Ta 000B’sI3KOBOTO N0 3aCTOCYBAHHS MiM(HAa-
POIHOTO JOKYMEHTa, 110 0 BU3HAUAB €IUHUM PEKUM KOJi3iiHOT0 BPEry/II0BaHHA MiXKHAPOJHUX TOTOBOPIB 3MiIIaHOTO
mepeBe3eHHA. AKIIEHTOBAHO YBary Ha 0COOJMBOCTAX Ta MPAaBUIaX BUSHAUEHHA OPraHy, BIOBHOBAMKEHOTO HA BUPIINEeHHA
CIIOPY B CIIpPaBax Iiei KaTeropii, a TaKo:K IIpaBa, AKUM Ieli OpraH MOBUHEH II0CIYTOBYBATHUCH ITIifl Yac BUPiIIEHHS CIIODPY,
OKPeMO /1 IepiKaB-yuacHuIs Epponeiicskoro Coody Ta YKpainu sokpema.

ABTOpKAa JOXOAUTh BUCHOBKY, IO AJIA JOCIiIKYBaHMX MPABOBIIHOCHH MOKHA BHIIINTH TaKi 8 IPyIX KOJis3ifiHIX
IpHUB’A30K: a) 3arajibHi KoJIisiiiHi mpuHIuMIN; 0) Habip KOMisiiHNX MpUB’A30K, BUSHAUEHUH YHIMOJAILHNMHU TPAHCIIOPT-
HUMY KOHBEHIIiAMH; B) GOPMYJIH IPUB’ 30K, AKi BUKOPUCTOBYIOTHCS 3aJI€:KHO Bifl BUKOPHCTOBYBAHOTO TPAHCIIOPTY.

Karouosi crosa: MixkHaApOIHE IPHUBATHE IIPABO, MiXKHAPOAHI 3MilIaHi mepeBe3eHHs, KOJIigiliHe peryIioBaHHa, KOJi-
3iifHa HOpMa, 3aCTOCOBHE IIPaBO.

Problem setting. Statement of the problem. Legal
relations in the field of international mixed cargo
transportation are, of course, complicated, due to
the large number of processes that need to be carried
out to deliver the goods from a place in one country,
where the cargo is operated by a mixed carriage oper-
ator, to the agreed place of delivery in another coun-
try; a significant number of participants involved in
these processes; their documenting etc.

In this regard, the problem of proper settle-
ment of relations between international mixed car-
go transportation is gaining more and more urgent
importance. The absence of a single current regime
that would regulate international mixed transporta-
tion, as well as the presence of independent transport
conventions, the provisions of which can be impera-

tively applied to transportation by a particular type
of transport, cause difficulties with the definition
of the right to be applied to regulate the contractual
relationship of mixed cargo transportation.

At that rate, the regulator of the investigated
legal relations may act collision principles, through
which the applicable law is determined. They are
designed to ensure the certainty of contractual rela-
tions, as well as to help the courts in finding out the
competence of him to resolve a dispute and the pro-
cedure for consideration of such a dispute. Never-
theless, such conflict principles are not a panacea, as
their application in practice is difficult and requires
compliance with certain rules.

The purpose of the article is to clarify the fea-
tures and unified approaches to the collision regu-
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lation of international mixed transportation and to
identify problems of the use of collision factors.

Analysis of recent research and publications.
The research on the subject of collision regulation
of international transportation was carried out by
such representatives of the scientific community
as A.V. Yanovytska, I.A. Dikovska, O.P. Radchuk,
I.R. Mykyta, G.M. Borovikov, T.V. Averochkina,
0.1. Vygovsky, K.V. Manuilova and others. Howev-
er, the use of collision factors in the regulation of
international mixed transportation was not given
special attention.

Introduction. In the context of globalization
and rapid development of the transport industry,
increasingly positive effect in the form of prof-
it is achieved through the rapid and prompt deliv-
ery of goods from the destination in one country to
the place of arrival in another. International cargo
transportation is often carried out on the basis of
a contract through the simultaneous use of several
modes of transport, which is mixed transportation.
Participation in such legal relations can take per-
sons of different citizenship, which requires deter-
mining the legal status of the parties to the treaty,
the procedure for resolving disputes between them
and the body authorized to resolve them, through a
specific legal regime.

Article’s main body. First of all, note that by its
legal nature the legal relationship of international
mixed cargo transportation is always complicated
by the presence of a foreign element. According to
clause 2 of part 1 of Article 1 of the Law of Ukraine
“On Private International Law”, a foreign element
is a feature that characterizes private legal relations
regulated by this Law and is found in one or more
of the following forms: at least one participant of
legal relations is a citizen of Ukraine living outside
Ukraine, a foreigner, a stateless person or a foreign
legal entity; the object of legal relations is located on
the territory of a foreign state; legal fact that cre-
ates, changes or terminates legal relations, had or
takes place on the territory of a foreign state[1]. The
presence of a foreign element indicates the private
legal nature of the legal relations of international
mixed cargo transportation and encourages the elec-
tion of applicable law.

Given the absence of a unified act in the field of
legal relations studied by us, the burden of choos-
ing applicable law relies on the parties to the agree-
ment of international mixed transportation. Thus,
when entering into contractual relations, the parties
must reach an agreement on the order and method of
interaction, as well as the terms of the contract, one
of which is the applicable law.

The definition of applicable law is a right, not
a duty of the parties that they can exercise when
concluding a contract or in the process of its imple-
mentation by amending such a contract. In case of

determination by the parties of the applicable law,
the certainty of contractual relations and the guar-
antees of protection of rights, freedoms and legiti-
mate interests are ensured to the parties. Otherwise,
the applicable law will be determined on the basis of
a collision norm.

In accordance with the definition provided in
para. 3 of Part 1 of Article 1 of the Law of Ukraine
“On Private International Law”, a collision norm is
anorm that determines the law of which state is sub-
ject to application to legal relations with a foreign
element [1]. Collision norms in the field of interna-
tional transportation are enshrined in the national
legislation of states, in international universal con-
ventions, as well as in bilateral (regional) treaties.

Collision norms of international nature in the
field of cargo, baggage, passengers are provided by
the relevant transport conventions. It should be not-
ed that such transport conventions, as a rule, pro-
vide for combined regulation, that is, at the level
with material norms, they have fixed collision prin-
ciples for the settlement of certain provisions.

For example, at the 1956 Geneva Convention
on Contract for International Carriage of Goods by
Road (CMR Convention) mainly contains material
norms. At the same time, some issues are solved by
formulating special conflict principles. Given that
not all issues in the field of international transpor-
tation have received material regulation, it is neces-
sary to highlight those collision principles that fill
the relevant material “gaps”.

The most commonly used collision links in inter-
national transportation include: a) the law of the
place of departure of cargo (baggage, passengers);
b) the law of the road direction; c¢) the law of desti-
nation; d) the law of the flag (usually used for sea
transportation); g) the right of the state of transit.

In the field of international transportation, in
addition to the above “transport” binding formulas,
there are such classical collision principles as the
law of the place of conclusion of the contract (lex loci
contractus), the law of the court (lex fori), the law
of the state, in the territory of which the main place
of activity (place of residence, place of registration)
the carrier.

In the implementation of international trans-
portation, the principle of the parties’ autonomous
will (lex voluntatis) is also applied. This is due to
the fact that the agreement of international mixed
transportation is one of the types of foreign eco-
nomic agreements, which in the laws of many states
(including in Ukraine) can be regulated by the right
chosen by the parties. At the same time, the colli-
sion factor lex voluntatis will not be applied if its
application contradicts the so-called public order
warning. It serves here as an objective limiter of
the autonomy of will and the choice by the parties
of applicable law [2].
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According to V.M. Lototskaya and A.M. Bitkin,
the peculiarity of international transportation,
which relates to mixed transportation, is that when
sending cargo, as a rule, are guided by the legisla-
tion of the country of departure, and when issuing it
at the final point — by the law of the country of des-
tination [3]. It should be noted that certain types of
transportation apply their formula of bindings. For
example, the law of railway transportation of goods
is applied: it determines the procedure for receiving
and transferring goods, the duties of the carrier,
the conditions of settlements between the parties. In
the implementation of maritime transportation, the
law of the flag is often applied: in the distribution of
losses in the event of an accident, the issue of mate-
rial liability of the shipper and the ship-owner.

In the process of international transportation,
relations may arise that are not directly related to
the transportation of passengers or cargo, but which
are directly related to them. We are talking about
situations in which during transportation damage is
caused to the health of the passenger or his proper-
ty, as a result of which delicate obligations arise. In
such cases, collision regulation can be differentiat-
ed: some collision norms will be applied to interna-
tional transportation, and others will be applied to
delicate legal relations. The relevant issues are sub-
ject to the regulation of special international con-
ventions, which include, in particular, the Conven-
tion on Civil Liability for the Damage Caused in the
Transportation of Dangerous Goods by Road, Rail
and Inland Water Transport (CCDC) 1990.

A common application in the field of interna-
tional transportation was the conflict principle lex
fori, which acts as a kind of “rescue circle” in the
settlement of any legal relations. The application of
lex fori is determined not only by national legisla-
tion or law enforcement practice of states, but also
by its consolidation in the relevant international
conventions.

The most used lex fori was in the regulation of air
transportation. According to Article 21 of the War-
saw Convention 1929 to unify certain rules relating
to international air transportation (Hamburg rules),
the court may restrict or even exempt the carrier
from liability if the latter proves the victim's guilt
in causing harm. At the same time, the same article
formulates a collision norm that refers to the legal
system of the law of the court to resolve the follow-
ing issues: determining the amount of periodic pay-
ments to be reimbursed; procedure for calculating
the term of appeal with liability claim (Art. 22, 28 of
the Convention) [4].

When choosing an appropriate conflict norm, a
certain "hierarchy” should be observed: internation-
al collision norms are mainly applied before national
norms. In the case of a conflict between an interna-
tional universal norm and an international regional

norm, regional norms tend to be preferred. However,
note that this is not an imperative, and therefore a
number of factors should be taken into account when
resolving the issue: competition of the general and
special norm, the date of ratification and entry into
force of the international treaty. Recently, there
has been a trend of consolidation in universal inter-
national treaties of conflicting norms similar to the
conflicting norms of bilateral treaties. This resolves
the conflict between universal and regional norms.

The above-mentioned conflict principles are appli-
cable to the legal relations of mixed transportation,
but clearly defined binding rules on the possibility
of their use in this area at the international level, as
of today, have not been established. The only exam-
ple of reflecting these conflicting principles in the
field of mixed transportation is the United Nations
Convention on International Mixed Cargo Trans-
portation 1980, which, unfortunately, is not valid.
After all, the analysis of its provisions still confirms
our conclusions about the applicability, for example,
of the collision principle of the country of departure
of cargo. Clause 3 of Article 5 of the United Nations
Convention refers to compliance, submitted by the
Convention to the signature of the operator of mixed
carriage or the authorized person on the document,
to which this transportation is made, made by hand,
printed in the form of a facsimile, stamped with a
stamp, in the form of symbols or using any other
mechanical or electronic means, the requirements
specified in the law of the country of issuance of
mixed carriage document [5].

In addition, Article 27 of the UN Convention
applies the collision principle of the law of the court.
The article stipulates that the arbitration proceed-
ings shall be conducted on the choice of the person
claiming the claim in one of the following places:
1) in any place of the state in the territory of which
there is: a) the location of the defendant’s main
commercial enterprise or, in the absence of such,
the usual place of residence of the defendant; b) the
place of conclusion of the contract of mixed car-
riage, provided that the defendant has a commercial
enterprise, branch or agency there, through which
the contract was concluded; c) the place in which the
cargo is accepted for international mixed transpor-
tation, or the place of its issuance; 2) any other place
specified for this purpose in the arbitration agree-
ment or agreement [5].

We do not ignore the law of the country of occur-
rence of violation of the provisions defining the
requirements for the conditions of transportation,
to which the right of that state applies, on the ter-
ritory of the respective violation was allowed. It is
stipulated by Article 19 of the United Nations Con-
vention [5], which provides for a legal solution to the
situation where the loss or damage of cargo occurred
at a certain stage of mixed transportation, in which
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the imperative norm of national law provides for a
higher limit of liability compared to the limit estab-
lished by the Convention. In this case, the limit of
liability of the operator of mixed carriage is deter-
mined by the imperative norm of national law, that
is, the right of the country where the loss or damage
of the cargo occurred.

In the context of this study, it is advisable to pay
special attention to the problem of determining the
court authorized to consider and resolve cases in
disputes arising from the contract of international
mixed transportation. The clarification of the autho-
rized body that will protect the rights and interests
of the affected party is an important, but compli-
cated process, since during transportation there is
a movement of goods across several borders with at
least one vehicle, and therefore the right on the basis
of which the relevant body will be determined may
change several times.

It should be stated that there is no global con-
vention governing the issue of jurisdiction. At
the moment, the EU Regulation Ne 1215/2012
12.12.2012 on the jurisdiction, recognition and
enforcement of judgments in civil and commercial
cases (hereinafter referred to as the Regulation) is
in force on the territory of the European Union. The
Convention on jurisdiction and the enforcement of
judgments in civil and commercial matters Done at
Lugano on 16 September 1988 (88/592/EEC) [6],
which acts in relations between the EU and Den-
mark, Iceland, Norway and Switzerland, and the
Brussels Convention on International Jurisdiction
in 1968, are also subject to partial application.

According to the rules of the Regulation, partici-
pants of certain legal relations can freely determine
which court will be jurisdictional in case of a dispute
from these relations. If there are no clear provisions
in the contract regarding the choice of the court, the
main principle is that the jurisdiction must be grant-
ed to the court in the state in which the defendant
has a place of residence, regardless of whether the
defendant is a citizen of that state. If the respondent
does not have a permanent residence in one of the
contracting states and the contract does not provide
for the choice of jurisdiction, it must be determined
by the national legislation of the member state,
where the claim is filed [7].

However, there are international conventions
that exclude the possibility of applying the Regula-
tion, in particular in cases where the latter contra-
dicts the rules of jurisdiction set forth in these inter-
national conventions. For example, when a claim is
covered by the Convention on Contract for Inter-
national Carriage of Goods by Road (CRM Conven-
tion), 1956, and the Regulation contradicts the rules
on jurisdiction stipulated in the CRM Convention,
the CRM Convention has the advantage. Therefore,
for the right choice of the court, the jurisdiction of

which will include a potential dispute between the
parties to the international carriage agreement, the
priority should be to check whether there is a rele-
vant convention on transportation, which contains
special imperative norms regarding jurisdiction.

The procedure of attribution of a dispute to the
scope of a certain convention is not applicable to the
treaties of international mixed transportation, since
there is no single current international mixed trans-
portation convention, and disputes from such trea-
ties do not fall under the regimes of unimodal con-
ventions, which are used only if the scope of their
application corresponds to a dispute.

In view of this, it seems correct that the provi-
sions of the EU Regulation Ne 1215/201212.12.2012
will be applied when deciding the issue of jurisdic-
tion. At the same time, since the Regulation extends
its effect only to its parties of the EU participants,
for Ukraine the issue of jurisdiction in disputes
arising from agreements of international mixed
carriage will be determined by the provisions of
bilateral international treaties. For example, part 2
of Article 33 of the Agreement between Ukraine
and the Republic of Poland on legal assistance and
legal relations in civil and criminal cases Ne 3941-
XII dated 04.02.1994, which establishes the rules
for determining the court in disputes arising from
contractual relations, stipulates that the court of
the Contracting Party, in the territory of which the
respondent has a residence or legal address, is com-
petent. The court of the Contracting Party shall also
be competent in the territory of which the plaintiff
has a place of residence or legal address, if the sub-
ject of the dispute or the property of the defendant is
located in this territory [8].

Applicable to dispute resolution, the law is deter-
mined by a competent court on the basis of the Rules
(EU) Ne 593/2008 the European Parliament and the
Council “On the Right Applicable to Contractual
Obligations” (Rome “I”) of 17.06.2008. (hereinafter
referred to as the Rome 1 Regulation), which also
operates on the territory of the EU member states.
The only exception is Denmark, which did not par-
ticipate in the adoption of the Rome 1 Regulation,
does not comply with its action and is not bound by
its provisions (p. 46 of the Preamble) [9].

Regulation Rome 1 solves collision problems in
private legal relations, which arise on the basis of
civil law or trade (commercial) contracts, in partic-
ular contracts for the transportation of goods. This
type of contract is granted autonomous importance,
since the regulation separately provides that in the
absence of a choice made in accordance with Article 3,
the right to be applied to the contract of carriage of
goods is the right of the country in which the carri-
er has its usual place of residence, provided that the
place of load, place of delivery or the usual place of
residence of the sender is also in this country. In case
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of failure to comply with this condition, the right of
the country in which the place of delivery is agreed
by the parties applies (Part 1 of Article 5) [9]. This
conflict principle is applied along with the general
principle of lex voluntatis.

Thus, we can affirmatively say that the con-
flict principles contained in the Rome 1 Regulation
are governing for the respective national courts in
resolving disputes from agreements of international
mixed transportation. As for Ukraine, the determi-
nation by the competent court of applicable law is
carried out by collision factors of the Law of Ukraine
“On Private International Law”, and if the interna-
tional treaty of Ukraine provides for other rules
than established by this Law, then the rules of such
an international treaty.

Conclusions. Thus, the collision regulation of
international mixed transportation is currently an
actual topic and is widely used in practice. The lack
of a clear and unified approach in determining the
collision rules applied to the contractual relations
of mixed carriage in international communication
generates uncertainty, instability of these relations,
and, at the same time, in no way contribute to the
development of multimodalism.

For the investigated legal relations, the following
3 groups of collision ties can be distinguished: a) gen-
eral collision principles: lex volunteatis, the princi-
ple of close communication, the law of the country of
occurrence of the violation; b) a set of collision ties is
defined by unimodal transport conventions, includ-
ing: lex fori, lex voluntatis, the law of the country of
departure of cargo and others; c) binding formulas
used depending on the transport used, in particular:
flag law (usually used for sea transportation), the
law of the railway road of departure of cargo.
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MMPOIENYPA MOHITOPUHTY CIIOCOBY JKUTTA IIPAIIIBHUKIB
HAIIOHAJBHOI'O ATEHTCTBA SAIIOBITAHHSA KOPYIIIIIL

CTaTTiO IPUCBIYEHO JOCIi[KEHHIO IPOIeIYPHUX 0COOJMBOCTEN MOHITOPUHTY CIIOCO0Y KUTTH H0 mpaniBHukis Hamio-
HAJBHOT'0 aTreHTCTBA 3 IUTAHb 3a100iraHHa Kopyniii. 3BepHEHO yBary Ha Bi[CyTHiCTh HOPMATHUBHO BCTAHOBJIEHOI BKa3iB-
Ku mozo npuitHATTd HarioHaapHIM areHTCTBOM 3 MUTAHb 3a00iraHHA KOPYNIil OKPEMOro HOPAAKY IPOBEAEHHA MOHi-
TOPUHTY CIIOCO0Y KUTTS A0 Cy0’€KTiB JeKJIapyBaHHS.

YcraHoBsieHo, 10 cmenu(ikoio craTycy mpaniBHuka HalioHaJbHOTO areHTCTBA 3 MUTAHb 3alobiraHHA KOPYMIil
€ TiaJeKTUYHMI 3B’ A30K OJHOYACHOCTI BUSHAHHS Cy0’€KTa BIIOBHOBAKEHUM Ha BKMBAHHI AaHTUKOPYIIIHHAX 3aX0[IiB Ta
3aCTOCYBAHHS JO HHOTO IIUX iHCTPYMEHTIiB aHTUKOPYIIiAHOTO KOHTPOJII0. BusHaueHo, 1110 mponeaypa 3AificHeHHA MOHi-
TOPHUHTY cocoby :xuTtd npanisankis HA3K e persiaMmenToBaHOI0 HOpMaMH IIy6.IiYHOTO IIpaBa IOCIi0BHICTIO il y cde-
pi BamobiranHA KOpymIIii, AKY CIPAMOBAaHO Ha 3a0e3meueHHsa T0OPOUECHOCTI CIY:KOOBIIiB CIEI[iaIbHO BIOBHOBAKEHOTO
aHTHUKOPYIIIIHOTO OPraHy Aep:KaBHOI BIaAM Ta JOTPUMAHHA HUMYM HOPMATHBHO BCTAHOBJIEHUX BUMOT i 00MeKeHb, 1110
0JHOYACHO MiHiMisye pusuku noripinenss apropurety HASK Ta HeraTHBHO BILIMBAE Ha PEIYTAIIii0 CIYKO0BIA AHTUKO-
pynuiiiaoro mpodiiio. 3a3HaueHo, 110 IPoIeIypa MOHITOPUHTY ciocoby KuTTsa npamiBankis HA3K € BrpyuaibHoio op-
MaJIi30BaHOIO IPOIEAYPOIO, KA 3aCTOCOBYEThCA BUOIPKOBO; MiJCTABOIO A MOHITOPHHTY CIIOCOOY *KUTTS MPAIliBHUKIB
HAB3K ¢ ingopmarris, gdxa cCBiIunTh IIPp0 MOMKJINBICTb HeBiAmOBiAHOCTI piBHA KuTTA HpaniBurka HASK ta sagexaposa-
HUM HUAM BiJOMOCTAM IIPO MAalHOBUY CTaH; JA:KepesoM iH(opmalrii, AKa craja mificTaBoo 1A 3aCTOCYBaHHA IIHOTO AaHTH-
KOPYIIifIHOT0 iHCTPYMEHTA, MOKYTh OyTHU: IOB1IOMJICHHA (QisUUHNX UK IOPUIAUYHNAX 0Ci0; myOrikamii B 3acobax MacoBoi
indopmanii; gami, 3i6pani 3 BigkpuTHUx 6a3 JaHUX (BKJIOYHO i3 COI[iaIbHUMY Mepe:KaMu); BicyTHI BU3HAUEHI TepMiHI
MiK ITOYATKOM IIPOIEYPY Ta BCTAHOBJIEHHAM IIiICTaB JJIA I[LOT0; 3MiCTOM IPOIEAYPHUX il € IepeBipKa, MOPiBHAHHA
ingopmanii, HagaHoi 0c000I0 B AEKJAPAIisIX Ta CIOCTEPEKEHHI 3a KOHKPETHUM 00’€KTOM JOXOAY; HACAiAKOM ii 3acTo-
CYBaHHSA € CKJAJaHHA JOKYMEHTA Y BUIVIAMI JOIOBiHOI 3aIIMCKM, 1[0 € MiJICTABOIO AJIA 3aCTOCYBAaHHS iHIIMX 3aXOMiB
aHTUKOPYNIifiHOr0 KOHTpOJI0 N0 npanisauka HA3K Tomro.

Karouosi crosa: 3amobirania KOpymirii, MOHiTOPHUHT CII0CO0Y sKUTTH, Cy0’€KT AeKJIapyBaHHA, mpaniBEuK Hamionais-
HOTO areHTCTBA 3 IUTaHb 3a100iraHHsa KOPYIIILii, Ipoleaypa.

Maslova Ya. I. PROCEDURE FOR MONITORING THE LIFESTYLE OF EMPLOYEES OF THE NATIONAL
AGENCY ON CORRUPTION PREVENTION

The article is devoted to the study of procedural features of the application of lifestyle monitoring to employees of
the National Agency on Corruption Prevention. Attention is drawn to the lack of a normatively established instruction
on the adoption by the National Agency on Corruption Prevention of a separate procedure for monitoring the lifestyle
of the subjects of the declaration.

It has been established that the specificity of the status of an employee of the National Agency on Corruption
Prevention is the dialectical connection between the simultaneous recognition of an entity authorized to apply anti-
corruption measures and the application of these anti-corruption control tools. It is determined that the procedure of
monitoring the lifestyle of NACP employees is a sequence of actions regulated by public law in the field of corruption
prevention, which is aimed at ensuring the integrity of employees of the specially authorized anti-corruption public
authority and their compliance with regulatory requirements and restrictions. and negatively affect the reputation
of the anti-corruption officer. It is noted that: the procedure for monitoring the lifestyle of NAPC employees is an
interfering formalized procedure used on a selective basis; the basis for the application of monitoring the lifestyle of
NAPC employees is information that indicates the possibility of inconsistency between the standard of living of the
NAPC employee and the declared information about his property status; the source of information that became the
basis for the application of this anti-corruption tool may be: notification of individuals or legal entities; publications in
mass media; data collected from open databases, including social networks; there are no specific deadlines between the
start of the procedure and the establishment of grounds for this; the content of procedural actions is the verification,
comparison of information provided by the person in the declarations and monitoring of a particular object of income;
the consequence of its application is the preparation of a document in the form of a report, which is a possible basis for
the application of other anti-corruption measures to the NAPC employee, etc.

Key words: prevention of corruption, lifestyle monitoring, declaring subject, employee of the National Agency on
Corruption Prevention, procedure.
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ITocranoBka mpoomemu. Ha cyuacHomy erami
pedopMyBaHHA AaHTMKODPYIIIIHOTO MeXaHi3My Bce
yacTillle IPUBEPTAE yBary B3aCTOCOBHICTH 3aXO0IiB
samobiraHHa Kopymilii o mpamiBHukis Hamionams-
HOTO areHTCTBA 3 NHWTAHL 3am00iraHHA KOPYMITii
(mani — HA3K). CranoBnenna YKpaiHCbKOI Jep:KaBu
(K TPaBOBOI, IEMOKPATUYHOI Ta COIIiaIBHOI B yMOBaX
CTiIyBaHHS €BPOiHTErpaIliffHOMY KYpCY), a TaKOX
(hopMyBaHHA TPOMAIAHCHKOTO CYCIiJBLCTBA OIIOCE-
PEIKOBYIOTh HEOOXiIHICTh TPAKTUYHOTO 3aCTOCYBAH-
HA aHTUKOPYUI[IHHUX iHCTPYMEHTIB i 10 cy0’eKTiB,
AKUX YIOBHOBAa)KeHO Ha samobiramma xopymmii. He
€ BUHATKOM IIPaKTUYHe BTiJIeHHA MOHITOPUHTY CIIO-
co0y :xutTa go npaniBaukis HA3K.

Sakpimnenna 3a mpamniBaukamMu HASK mpaso-
BOTO CTaTyCy IIpeICTaBHUKIB IPO(MiIHLHOTO aHTUKO-
PYIIiHOrO BiIOMCTBA Ta HAiJIEHHS X BUKJIIOUYHOIO
KOMIIETEHITi€I0 Ha 3aCTOCYBaHHA aHTUKOPYIIiHHUX
3aXO07iB He 3BiIIBLHAIOTE ITUX Cy0’ €KTiB JeKJIapyBaHHA
BiJ 3aCTOCYBaHHA 0 HUX 3aTAJbHOIPUHAHATHX aHTHU-
Kopymiiiaux 3axofiB. Ilpore meranbHe BUBUEHHA
HOPMATHBHO-IIPABOBOI OCHOBY MOHITOPHHTY CIIOCO-
Oy «xutTa no npaniBankiB HA3K Ta mpaxkTuku #oro
3aCTOCYBAHHS Ja€ MiJCTABU CTBEPAKYBaTH, IO IIe
HeBif’eMHMI esleMeHT 3amobiranua kopymmii. Ypa-
XOBYIOUHM Te, IO AOCIiIKeHHA IIPOIeIyprd MOHITO-
PHUHTY CIOCO0Y KUTTSA Cy0’€KTiB AeKJapyBaHHA He
Ha0yJI0 HAJIEXKHOTO MPABOBOTO PETyJNIOBaHHSA, HEIO-
CTATHLOI0 HAYKOBOIO OIIPAIILOBAHICTIO XapaKTepu3y-
€ThCA 1 3’sICyBaHHA HAYKOBO-TEOPETUUYHUX ACIIEKTiB
IIOPAAKY 3aCTOCYBAHHS ITi€l aHTHMKOPYIIiHOI Mipu
no npanisankis HASK, 1mo 3ymoBII0e migBuienmnit
iHTepec 10 BKa3aHOi MPobIeMaTuK M.

AHami3 ocTaHHix mocaimeHb. 3’SCyBaHHS 0CO-
0JmBOCTENl MOHITOPHHTY CIIOCO0Y JKUTTA (K OTHOTO
3i cmmocobiB 3amobiraHHa Kopymirii) 6yJo mpeamMeTom
JOCTi:KeHb BiTYNBHAHNX Ta 3apY0isKHUX HAYKOBIIiB,
ak-or B.B. Asep’anos, II.B. I'yakos, JI.M. Kopay-
ta, T.0. Konmomoenp, [I.I'. Muxaiinenko, P.O. Pesa,
T.B. Xab6apoga, O.I1. Xamxonepa a in. Hespaxkatoun
Ha 3HAYHY KiJIbKiCTh HAYKOBUX IIPAaIlb, IPUCBAUEHUX
AHTUKOPYIIIWHIM AiSJbHOCTi, IPOLEAYPHI INTaHHA
MOHITOPHHTY cmoco0y KuTTa no0 mpariBaukis HASK
€ MaJIOLOCTiPKeHNMH, III0 3YMOBJIOE aKTyaJbHiCTh
00paHoi TeMHu JOCTiIKeHH.

Mertoro cTaTTi € BUSHAUEHHS CYTHOCTI Ta 0CO0.IH-
BOCTEH IPOIeAYPH MOHITOPUHTY CIIOCO0Y JKUTTA IIpa-
miBHuKiB HamioHaJbHOTO areHTCTBA 3 IMTAHB 3aII0-
OiraHHSI KOPYIIITii.

OcHOBHUI 3MicT. YTPOBAIKeHHS MOHITOPUHTY
cIoco0y JKUTTA CY0’€KTiB AeKJapyBaHHA AK 3ac00y
QHTUKOPYIIiffHOTO (DiHAHCOBOT'O KOHTPOJII0 O3HA-
MEHOBAaHO YyXBajJeHHAM 3akoHy VYKpainu «IIpo
samobiranusa Kopymmii» [1]. Bigmosimmo, me ogum
3 OCHOBHUX 3aco0iB aHTMKOPYIIIifiHOTO ¢hiHaHCO-
BOTO KOHTPOJIO, AKuii 3acrocoByeThess HASK nia
BCTAHOBJIEHHSA BiJTIOBiTHOCTI PiBHA JKUTTA HaSIBHO-
MY B cy0’€KTiB JeKJIapyBaHHS Ta WIEHIB iXHiX cimeit

MalHy i oflep:KaHNM HUMHU J0X0JaM 3TiJHO 3 AeKJa-
parriero ocobu, BIIOBHOBAKEHOI Ha BUKOHAHHA (PYHK-
Iif mep:xaBu a00 MicIIeBOTO CAMOBPAAYBAHHA.

Ax caymmo 3asmaueno T.O. Komomoelb, MOHi-
TOPUHT CIOCO0Y KUTTSA 3AiMCHIOEThCA HA MifcTaBi
aHayisy ¢akxris, 0 BKa3yoTh Ha Te, AK 0c00a, BIO-
BHOBa)KeHa HA BUKOHAHHA QYHKIiH Aep:xaBu abo
MicIIeBOTO CaMOBPAAYBaHHHA, JKMBE 3 PO3PAXyHKY
BUKODPUCTAHHA THUX KOIITIiB, AKi OTPUMY€E 3a peasi-
3aITifo Ta 3aXMCT TyOJiUHMX iHTEepeciB mifg yac BUKO-
HaHHA CBOIX CJIYy:K00BMX IIOBHOBa)K€Hb, i UM BOHA
He BUKOPUCTOBYE IIepeBaru mMyOiuHOI cay:RO0M I
3aI0BOJIEHHS CBOIX IPUBATHUX iHTEpeciB abo K ocib,
OesmocepefHLO OB’ A3aHUX i3 He0 [2, ¢. 169].

IlosutuBHUI edeKT Bijg Imiel HOBeJW AHTHUKO-
PYIIIAHOTO 3aKOHOJABCTBA HEe IIiATBepPAWBCA Ha
mpakruni. [le mos’asano 3: 1) Tum, 110 3 MOMEHTY
BOPOBAJPKEHHS I[bOT0 3aX0Ay AaHTUKOPYIIIIHOIO
(piHaHCOBOTO KOHTPOJIIO i JOoTemep He 3aTBEPAKEHO
TMOPAZOK IPOBeNEeHHA MOHITOPHHTY CIIOCO0Y KHUT-
Ts; 2) BigcyTHicTio Audepeniamnii okpeMux acmex-
TiB MOHITOPHHTY KUTTA [0 KOHKPETHO BU3HAUYEHUX
cy0’eKTiB JieKIapyBaHHs, 10 OB’ A3aHO 3i cmerudi-
KO0 BUKOHYBAaHMX HUMHU PYHKIIi#; 3) CympoBifHUME
ABUIIAMHU, fAKi OIIOCEepeIKOBAaHO BIJMHYJIU HA Bif-
CYTHICTh IPiOPUTETHOCTI BUPINIeHHA MTPOOJIEMHUX
MHUTaHb MOHITOPMHTY CIIOCO0Y KUTTS (HAIPHUKJIAZ,
BifICYTHICTh KOHCTPYKTHMBHOI B3a€MOJii Jep:KaBHUX
oprauiB 3amo0iraHHa KOPYIIIii Ta Iep:KaBHUX Opra-
HiB CHCTEMHU IIPABOCYIA).

Il nocATHEHHA METH I[bOT0 JOCiJ3KeHHA aKIleH-
TYEMO yBary Ha BiJICYTHOCTiI NOPAAKY IIPOBeAEeHHSA
MOHITOPHHTY cmoco0y KUTTSA Cy0’e€KTiB meKJIapy-
BaHHA. [lepBUHHO crpoba 3ampoOBaUT HOPMATUBHO
BCTAHOBJIEHY IPOIEAYPY IPOBEAEHHSI MOHITOPUHTY
coco0y xkuTTa 0ya 3adikcoBanay 2017 p. y Burisa-
ni mpoexkty pimenasa HA3K [3]. Ha sanur no HASK
1II0/I0 HAABHOCTI MPUNHATUX HOPMATUBHO-IIPABOBUX
aKTiB, AKi CTOCYIOTHCSA MOHITOPHHTY CIIOCO0Y SKUTTS
Bix 12 6epesusa 2021 p., HagaHO BigmOBiAL, i3 TEKCTY
SIKO01 MOKHA BBAsKATH BCTAHOBJIEHUM TaKe: a) MOHITO-
PUHT c1I0co0y KUTTS cy0’eKTiB AeKJIapyBaHHA 3Iilic-
HIOEThCS BIAMOBILHO J0 MMOJIOKEHb 3aKOHY Y KpaiHu
«IIpo 3amobiranusa KOPymIii» B YaCTHUHI IOJOKEHB
cr. eT. 12, 13, 51%; 6) migsakoHHMX HOPMATUBHO-IIPA-
BOBUX aKTiB IT[OZI0 MEXaHi3My MOHITOPUHTY CIIOCcO0y
KuTTa He npuiHATO [4]. Orpecnena nmosuria HA3SK
IIOZ0 BifCyTHOCTI HOTPeOM NPUHHATTSA OKPEMOIO
TMOPAAKY IPOBENEHHS MOHITOPHHTY CIOCO0Y KHUT-
TS MOXKe OyTH 00IpyHTOBaHA ()OPMYJIIOBAHHAM Y. 3
ct. 51* Bakony Yepainm «IIpo samoGiraHusa Kopyi-
Iii»: «IOPANOK 3MiliCHEHHA MOHITOPHHTY CIIOCO0Y
JKUTTA Y0’ €KTiB IeKJIapyBaHHA Bu3HaUaeThesa Harri-
oHaJBHUM areHTCcTBOM» [1]. OTiKe, 3aKOHOAABIEM
BUKOpPUCTAHO (POPMYJIIOBAaHHA «BHU3HAUAETHCA», IO
He mepexdauae 000B’I3K0BOCTI MPUAHATTS BiAMOBiT-
HOTO HOPMATHWBHO-IIPABOBOTO aKTa. ¥ pasi K BUKO-
pucTaHHA (GOPMYJIIOBAHHS «3aTBEPIKYETBCA» IIe
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€ 000B’ ABKOBUM, fAK ITe 3a3HaueH0 B 4. 4 ¢T. 14 un u, 2
ct. 37 3akony Yrpainu «IIpo 3amobiranusa Kopym-
nii» [1]. 3BicHO, BkasaHWil apryMeHT He O3HAUAE,
II0 HAABHICTH HOPMATHBHO BCTAHOBJIEHOTO HOPAIKY
IIPOBEIeHHS MOHITOPUHTY CIIOCcO0y KUTTA Cy0’ €KTiB
JIeKJIapyBaHHSA He CIPUATHME JOTPUMAHHIO TPUHITH-
iB BEPXOBEHCTBA IIPAaBa Ta HAJEKHOTO BPATYBAHHSA
B IpaKTuIi 3amobiraHHa KOpymiii, aje T03BOJAE
3IiMICHIOBATH TaKy AisdJbHICTH 0e3 J0ZATKOBOI HOp-
MAaTHUBHOI JeTajisaIrii.

[Momo cmemupikyu MOHITOPUHTY CIIOCOOY JKUTTS
K 3aco0y aHTUKOPYIIiHOTO (hiHAHCOBOTO KOHT-
poxto gmo mpamiBEmKiB HABK, To BoHa mousrae
V TOMY, II0 MOHITOPHHT CIOCO0Y KUTTA MO:XKe O0yTH
3aCTOCOBAHO 10 cy0’€KTiB mekgapyBanusa. [Ipu mpo-
My, aKk mpaBuiabHO 3asHaueHo [0.0. Peoro, oco-
OmuBicTIO cucTeMu Ccy6’€KTiB AHTHKOPYMIiHHOTO
JeKJIapyBaHHI € Te, I0 OAWH i TOI caMuil cy6’eKT
Oyze THM, SKUI 3a0e3meUye MOKJINBICTD 3MifICHEH-
HA aHTUKOPYIIINHOTO AeKJIapyBaHHA, Ta TUM, AKUH
3000B’A3aHMi TOZAaBATH JeKJapallifo ocib, AKuX
VIIOBHOBa/KEHO HA BWKOHAHHA (YHKIiN Aep:KaBu
Ta MiCIeBOro caMoBpaAAyBaHHA [b]. AHamoriunumit
BHCHOBOK MOKHA 3POOMTH IITOJJ0 MOHITOPHHTY CIIO-
co0y KHUTTd, IO MOKEe 3aCTOCOBYBATHCH i [0 Ipa-
niBaukiB HASK, axKi € gep:kaBHUME CIyKOOBIAMU
ta cy6’eKTamMu neKJapyBaHHA (cT. cT. 3, 10 3akomy
Yxpaiau «Ilpo 3amobiranusa xopymmii» [1]; Pimen-
g HABK «IIpo sarsepmxenns Kogexcy ermunoi
moBeqiHKM mpaniBHWKiB HamioHaJabHOr0 areHTCTBA
3 MATaHb 3amobiranua Kopymiii» [6]).

CTpyKTypHO 000B’A3KM IIOAO0 MOHITOPUHTY CIIO-
co0y xutta no mpaniBEukiB HA3SK mormazeno na
Yupasrinaa BHyTpimHEbOT0 KoHTpoaio HA3K, mo
€ CaMOCTiHHVUM CTPYKTypHUM migposmisom HASK
Ta 3iMCHIOE 3aX0fH, CIPIMOBAHI Ha 3abe3IeueHHA
noopouecuocti mpariBaukis HA3K [7]. IIpu mbomy
Yupasrinaa BHyTpimHEbOro KoHTpoio HA3K 3acro-
COBY€E CHCTEMY 3aXOfiB, CIIPIMOBAHUX HA JOCATHEH-
HA pel3yJbTaTiB 3aKpillieHuX 3aBAaHb Ta QYHKIIIH,
BCTAHOBJIEHOI MeTH, CTPATerivHNX Ta IHINIWX ITiJIeH,
maaniB i Bumor mogo mianasHocti HA3K, a takox
3amobiraHHa (pakTaM HE3aKOHHOTO, Hee()eKTUBHOTO
Ta HEepe3yJbTATUBHOTO BUKOPHMCTAHHS OIOMKETHUX
rommriB y HA3K [8].

ITix MoHiTOPMHTOM CIIOCOOY KUTTSA MpaIliBHUKA
HaniomanbHOro areHTcTBa 3 IHUTAaHL 3al00iraHHg
KOPYIIIil PO3yMieThCsI KOMILIEKC OpraHisamiiHWX
Ta AaHAJITHYHUX 3aX0[iB, AKi 3MiCHIOIOTHCA Y IIpaB-
JiHHAM BHYTPIIIHBOTO KOHTPOJIIO 1 MOJATaIOTH
V BCTAQHOBJIEHHI peayJibHOTO DiBHA KUTTA, HaABHO-
cTi Ta peanabHOI (PMHKOBOI) BapTOCTi MaiiHa (aKTHU-
BiB) i moxoxiB mparnisauka HA3K, amanisi cmiBBig-
HOIIIEHHS PiBHSA KUTTA IPAIiBHUKA HOTO H0X0AaM
1 mepeBipIli BiAIOBiAHOCTI MiK TaHMMM MOHITOPHH-
I'y Ta HasgBHOMW iH(GopMatieio [9]. Is MomenTy 3aTBeEp-
mxenna pinenna HA3K «Ilpo sgilicHenHs mepesi-
POK Ha J0OPOYECHICTH Ta MOHITOPHUHT CITOCOOY KUTTS

npaniBankiB HamiomaspHOro areHTcTBa 3 IHUTAHDb
samobirannsa Kopymmii» Bix 24.12.2021 p. mo 3aBep-
ImeHH mepinoro miBpivua 2021 poky mo mpailiBHuI-
kiB HA3K gBiui 3acTocoBaHO MOHITOPHMHT CIIOCOOY
&urta [10]. 3 ypaxyBaHHAM TOTO, IO B TOMEPeaHL
mepiofu e aHTUKOPYIIifHKI iHCTPyMeHT B3araJi
He 3acrocyBaBcA jgo mpaniBuukie HA3K, mesesu-
KU KiJbKiCHUI NMOKa3HUK [JeTepMiHYE MOBUTUBHY
IUHAMIKY BHYTPIIIHROTO aHTUKOPYIIiHOTO KOHT-
POJII0 B MeJKaxX CIeI[iaJlbHO BIIOBHOBAYKEHOTO Jep-
JKaBHOTO OpPTaHy.

IIpomenypy smilicHeHHS MOHITOPHHTY CIIOCO0Y
&urra npaniBaukis HA3K gmomineHO BH3HAUMTH
dK perJaMeHTOBaHYy HOpPMaMH IyOJiuHOTO IIpaBa
MOCJIiMOBHICTE Aifi v cdepi samobiraHHs KOpPYIIIii,
CIPSAMOBaHY Ha 3a0e3ImeueHHs J00POUECHOCTI CIYIK-
0OBIIiB CIeIiaThbHO BIOBHOBAYKEHOTO AHTUKOPYIIIIiLi-
HOTO OPTaHy Jep:KaBHOI BIagu Ta JOTPUMAHHA HUMHI
HOPMATHBHO BCTAHOBJIEHWX BUMOT i 00Me:KeHb, IO
Minimisye pusuku moripiennd apropuretry HA3K Ta
HETaTUBHO BILIMBA€E HA PEIYTAIlil0 CIYKOOBISA aHTH-
KOpYIIi#HOTO Ipodiio.

Ilo o3HaK, AKi XapaKTepusyIOTh IPOIEAYPY
MOHiTOPHHTY cmoco0y kuTTa mpamiBHuKiBz HASK,
JOILJIBHO VHAJIEXKHUTH TaKi:

1) me BTpyuanbHa (opmasizoBaHa IIpoIeaypa,
sIKa 3aCTOCOBYETHCA BUOIPKOBO;

2) migcrasoro g4 Hel € iHdopmallid, AKa CBIIUNTH
IIPO MOKJIMBIiCTh HEBiAMMOBiZHOCTI PiBHS KUTTA Ipa-
miBauka HABK ra 3afeKJIapoBaHNM HUM BiJJOMOCTSAM
IIPO MalHOBUI CTaH;

3) mxepesoM Takoi iH(opmarii, 110 cTasa mpuBo-
JIOM JIJ14 1i 3aCTOCYBaHHSA, € IOBiJOMJIEHHA (DiBUUHIX
uy I0PUANYHEX 0ci0; myOmikarii B 3acobax macoBoi
indopmarii; mani, 3i0pami 3 BizKpuTuX 0a3 maHUX
(BKJIIOUHO i3 COIiaIbHUMY MepeKaMu);

4) BigcyTHi Bu3HAUeHI TePMiHM MiXK ITOYATKOM
MpoIleIyPH Ta BCTAHOBJIEHHAM ITi[CTaB AJIA I[bOTO;

5) smicToM mpoluegypHHUX Lill € Tak 3BaHe «Kabi-
HeTHe [OOCJTiJKeHHA», CYTHICTb SAKOTO IIOJIATAE
B IepeBipIli, nopiBHAHHI iH(opMaIii, HagaHoi oco-
0010, BIIOBHOBAKEHOI0 HA BUKOHAHHA (DYHKITH mep-
JKaBM a00 MiCIIeBOTO CaMOBPALYBAHHSA, V AeKJapa-
IigXx i3 BiIOMOCTSAME 3 «BiJKPHUTHUX IKepes» II0H0
CII0CO0Y KUTTS 0c00M Ta CIIOCTEpesKeHHA Ha MiCIli,
sKe MOJIATAE B CIIOCTEPEKEeHH] 38 KOHKPETHUM 06’ €K -
rom poxony [11, c. 65];

6) HacaigKoM ii 3acTOCYyBaHHSA € CKIaJaHHSI JOKY-
MEHTa y BUTJIAAL JOIOBiAHOI 3aIMCKH, IO € MOMK-
JINBOIO IIiZICTABOIO IJIA 3aCTOCYBAaHHS iHIMX 3aX0-
IOiB aHTUKOPYIIIIHHOTO KOHTPOJIO [0 IpalliBHUKA
HAS3K Toiro.

Ananizyroun BKaszaHe, JOXOIUMO BHCHOBKY, IO
crmenu@ikoio crarycy mpaiiBauka HamionanabHOTO
areHTCTBA 3 TUTAHb 3am00iraHHa KOpynii € giamek-
TUYHWH 3B’A30K OZHOUYACHOCTI BUBHAHHA Cy0’eKTa
BIIOBHOBAKEHUM Ha 3aCTOCYBaHHA aHTUKODPYIIIili-
HHUX 3aX0JiB Ta 3aCTOCYBAaHHA 0 HHOTO IIMX 1HCTPY-
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MEHTiB aHTHKOPYIIifHOTO KOHTPOJ0. BusHaue-
HO, IO TIpoILieAypa MOHITOPHUHTY CIIOCO0Y MUTTA
npanisankie HABK € periaMeHTOBaHOI0 HOpMaMU
my6IiuHOTO MpaBa MOCIiJOBHICTIO Aill y cdepi sarmmo-
OiraHHA KOpymIii, SKy CIpsSMOBaHO Ha 3abe3meueH-
HS 100pOYECHOCTI CIY:KOOBI[iB CIEIiaJbHO BIOBHO-
BaJKEHOTO0 AHTWKODPYIIiIAHOTO OPraHy Iep:KaBHOI
BJIAIM Ta JOTPUMAHHSI HUMU HOPMATHBHO BCTAHOB-
JIEHNX BUMOT i 00OMe:KeHb, IO MiHiMisye pu3mKmM
moripmenusa aBroputery HA3K Ta HeraTuBHO BILIHU-
BAa€ HA PEmyTallii0 CAy:KO00BIA aHTHKOPYIIiHHOTO
mpodinio. AKTyalbHUM € IOZAJbINe MOCTiMKeHHA
IPAKTUKN MOHITOPUHTY CIOCO0Y JKUTTA IO IIPAIliB-
uukiB HA3K.
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KOHIEIIIA BUHA B IIOJATEKOBOMY ITPABOIIOPYIIEHHI
YEPE3 ITPU3MY CYJOBOI IPAKTUKH KAHAJIH

Yenimuau# TpuBasuil KocBim 60poTHOM 3 OJATKOBUME IIpaBomOpyIeHHAMY B KaHami 3yMOBIIOE HOLMiIbHICTE 1OT0O
ysaraJbHEHHS Ta XapaKTePUCTUKU 3 METOI0 BIIPOBAIKEHHA KPAINUX MPAKTUK y BiTUM3HAHUX yMoBax. IlomaTkoBuit
Kojekc Yrpainu jqumre 3 01.01.2021 p. 6esmocepeiHbo Iepeadauac BUHY K 000B’ I3K0BUI eleMeHT I0IaTKOBOI0 IPaBo-
TOPYIITeHHsA, a TOMY Hapasi BificyTHS TpuBajia Ta cTabijbHa MTPaKTUKA BCTAHOBIEHHA HAABHOCTI BUHY B IIOJATKOBUX IIpa-
BOIIOPYIIIEHHAX, 1110 MOJKe HeTaTHBHO BILJIMBATH Ha 3a0esmeueHHs OaJaHCy Ty0IiYHOTO Ta IPHUBATHOTO iHTEpecy y cdepi
OMOJIaTKYBAaHHA. 3a TAKUX YMOB 0UE€BHIHOIO € JOILJIBHICTh YPaxyBaHH I€PEL0BOTO JOCBiAY iHIIKMX Jep:KaB y IPaKTUIl
TIYMaueHHA Ta 3aCTOCYBAHHS KOHIIEIi1 BUHY B MIOJATKOBUX IIPABOTIOPYIIIEHHAX .

Y crarri ysaraabHEHO Ta O0XapPaKTEPU30BAHO BMCHOBKHM KAHAJCBKUX CYIiB y TPhOX IIOKA30BMX CIIpaBax:
1)R. v. Porisky, 2019 BCCA 159, 30.04.2019 p.; 2) R. v. Patry, 2018 BCSC 1524, 17.08.2018 p.; 3) R. v. Klundert, 242
D.L.R. (4th) 644, 18.02.2004 p. OcobnuBuii iHTEpeC y IbOMY KOHTEKCTi CTAHOBUTEH BUOKPEMJIEHHS TAKUX IBOX CKJAJ-
HUKIiB [IJIg BCTAHOBJIEHHA HASIBHOCTI BUHM, IK 00i3HAHICTH IIPO 000B’ 30K CILJIATH IIOAATKY Ta HASBHICTh HAMipy VHHUK-
HYTHU U4 3MIACHUTH CIIPO0Y YHUKHYTH CILIATH TAKOTO HMOJATKY, AKi € moB’a3anumu. Ocoba, gKa He 3HAa€ Ipo 0060B’A30K
CILTIATH TOJATKY, He MOKe BUMHATHU JiAHHS 3 METOIO YXUJIEHHS BiJl CIIJIaTH TAKOTO MOJATKY. 3 iHIIOT0 O0KY, KaHaAChKi
CyIU BU3HAIOTH, 110 0coba MOXKe 3HATH IIPO iCHYBAHHSA IOJATKOBOr0 000B’ I3KY i BUMHATY AiAHHS, II0 MAIOTh HACTiAKOM
VXUJIEHHS Bifl CIIaTH MOJATKY, aje 0e3 HAMipy yXWJIeHHS BiJ cIiaTi BiAmoBigHoro mozartky. Hampukian, HagBHICTH
00i3HAaHOCTI UM MeTH MOKe Oy T 3aTiepeueHa yepes MOMUIKOBY BIIeBHEHICTh. 30KpeMa, IIaTHUK MOJATKiB uepes apudme-
TUYHI TOMUJIKY HETIPABUJIBHO BUSHAYAE CYMY HAJIEKHOTO TOAATKY ((haKTHUHA IIOMUIKA), He € 00i3HAHUM IIPO HOPMATHUB-
He BU3BHAUEHHS I0XO01Yy (I0pUAMYHA IIOMMUIKA) a00 MOKe AifTH IOMIIKOBOTO BUCHOBKY CTOCOBHO 3aCTOCYBAaHHSA TaKOT'0
BU3HAUEHH [0 HOT0 BUHAAKY (TToeqHAHHA (DAKTUUHOI Ta IOPUIUTHOI TOMUIKHY).

Kniwouosi crosa: cynose TIyMayeHHs, IOAATKOBE IIPABOMIOPYIINEHH S, BUHA, YXUJIEHHS Bifl CIIJIATH MOJATKIB, YHUKHEH-
Hs BiJl oIOJaTKyBaHHA.

Tymchenko L. D., Selezen P. 0. CONCEPT OF MENS REA IN TAX OFFENCES THROUGH THE PRISM
OF COURT PRACTICE IN CANADA

Successful and long experience of counteracting tax offences in Canada determines the need of its generalization
and characterization with the purpose of best practices’ implementation into the reality of Ukraine. The Tax Code of
Ukraine has included the criterion of mens rea in the definition of tax offence starting from 01.01.2021 so there is no
stable and long practice of application of the referred concept in disputes between the Ukrainian tax authorities and
taxpayers that might have negative impact on guaranteeing balance between public and private interests in the area of
taxation. Taking into consideration the existing circumstances, it is highly recommended to implement best practices
of foreign states in interpretation and application of the concept of mens rea in tax offences but with the due respect to
legal traditions and features of the Ukrainian legal order.

The three court cases are in the focus of the article: 1) R. v. Porisky, 2019 BCCA 159, 30.04.2019; 2) R. v. Patry,
2018 BCSC 1524, 17.08.2018; 3) R. v. Klundert, 242 D.L.R. (4th) 644, 18.02.2004. Following the position of the
domestic courts in Canada, the special interest is determined by description of two key elements for identification of
willfulness (fault component) in the behavior of taxpayer, i.e. knowledge and purpose that are closely related to each
other. A person who does not know that there is a tax imposed by the tax legislation cannot do something for the purpose
of evading payment of the respective tax. At the same time, there might be situations in which the taxpayer may know
about his/her legal duty to pay tax and do something that has the effect of evading the payment of that tax without
necessary having done so for the purpose of evading the payment of the tax (mistaken belief). For example, a taxpayer
may through arithmetic error misstate the amount of tax owing (factual errors), or a taxpayer may be unaware of the
statutory definition of income (legal errors), or a taxpayer may have come to a mistaken conclusion as to the application
of that definition in the existing circumstances (combination of factual and legal errors).

Key words: judicial interpretation, tax offence, mens rea, tax evasion, tax avoidance.
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Beryn. Iz 01.01.2021 p. mHabysia uymHHOCTI HOBa
pemaxmidg ct. 109.1 ITogaTKoBOrO KOmEKCY YKpainu,
sKa mepexdauae OesmocepeiHe BKIIOUCHHSA 0 BU3HA-
YeHHA IOJATKOBOTO IIPABOIOPYIIEHHA KPUTEPito
BUHHOCTI migHHA (mii um OesmiAnbHOCTI) mIaTHUKA
mogarkiB. CKJIagHO He HMOTOSUTHCH 3 O0IPYHTOBAHI-
ctio TBepmKenus O.B. I'eqsiox mpo Te, 110 « TUTAHHA
cy0’eKTUBHOI CTOPOHM IIOJATKOBOTO IIPABOMIOPYIIIEH-
HS B IOJATKOBOMY IIpaBi 0yJIo i 3aiuInaeTsesa aKkTy-
aJLHUM Ta IPO0JIEMHUM, aJi;Ke 3aKOHOaBCTBO He Ja€e
BUUEPITHUX BifmoBigei» [1, c. 65]. 3 ypaxyBaHHAM
HETPUBAJIOI MPAKTUKY 3aCTOCYBAHHSI HOBOBBEIEHD Ta
iX KOMIIJIEKCHOTO XapaKTepy JOLIJBHUM € y3arajb-
HEHHS Ta XapaKTePHUCTHKA CBITOBOTO IOCBiLy IIOAO
CYZOBOTO TJIyMaueHHA KOHIIEIIil BUHY B IIOJaTKOBO-
MY IIPaBOIOPYIIEHHI.

Ycnimuauii TpuBasuii AocBig 60poTHOM 3 mMOZAT-
KOBUMU IIpaBonopyuieHHAMu B Kanani migTeepmxye
BUIIPABIAHICTh 3BePHEHHSA O HHOTO 3 METOIO ITOIIYKY
MOKJIMBUX CIIOCO0IiB YIOCKOHAJNEHHA K HOPMATHUB-
HUX 3acajl, TaK i IPaKTUKY IPABO3aCTOCYBaHHA KOH-
[eINIlil BUHY Y BITYN3HAHOMY 3aKOHOAABCTBI.

ITpo pesyabTaTuBHICTH 6OPOTHOM 3 MTOJATKOBUMU
mpaBonopymenaamu B Kanani ceiguars raki gani[2]:

1) i3 01.04.2012 p. g0 31.03.2017 p. mpoBemeHo
poscaigysanus mono 408 imauBigiB Ta KOMIaHIHM, AKi
Oysu BU3HAHI BUHHUMM B YXUJIEHH] Bif craTu (exe-
padbHUX MOJATKIB y po3Mipi 122 MuaH KaHaACHKUX
JOoJMapiB Ta Maju CILIATUTH 44 MIH KaHaACBKUX
JoJlapiB y BUTJIAAL MITpaGHUX CAHKIIIHM, a TAKOXK BiJl-
O0yTu moKapaHHA 3arajgbHUM TepMinoM 3103 micsarri
TIOPEMHOTO YB’ A3HEHH;

2) mixk 2006 p. ta 2017 p. 75 pos3poOHUKIB Ta
MOIIMPIOBAUiB CXeM YXWJIEeHHA Bif cIjaTu mojart-
KiB Maju cmiaaTuTu 7,15 MJIH KaHAACBKUX H0JapiB
y BUTJIAAi mTpadHUX CaHKIIHM i BizOyTu 936 micsamin
TIOPEMHOTO YB’ A3HEHHS 3arajioM;

3) v omomxeraomy 2018 p. (kBiTeHb-OepeseHb)
HAa PIisHMX CTafgifAX pO3CIiAyBaHHSA IepedyBaJIo
337 BUmaAKiB yXUJIEHHS Bif CIJIaTH MOJATKIB ¥ PO3-
mipi 45 433 640 ranagcpkux gonapis[3, c. 70].

BignoBigamit mOCBif y BiTUMBHAHIA TOKTPUWHI
IOJJATKOBOT'0 ITpaBa He OTPMMAB HAJIEKHOTO BUCBIT-
JIeHHS.

MeTo10 cTATTi € BUCBiT/IEHHS 0COOJIMBOCTEH 3aCTO-
CyBaHHSA KOHIIENIIi1 BUHM Y TOJaTKOBOMY IIPaBOIIOPY-
meHHi cygamu Kanagm.

OcHoBHUIT MaTepial. ¥ KaHAICHKOMY 3aKOHOIAB-
CTBi KJIFOUOBE MiCIe B KOHTEKCTi IPUTATHEHHS 10 Bij-
MOBiIaTFHOCTI 3a TOAATKOBI IIPaBOIIOPYIIIEHHSA BijiBe-
nemect. 239 Income Tax Act (R.S.C. (Revised Statutes
of Canada), 1985, c. 1 (5th Supp.)) (zaxi — ITA), sxa
mepenbauae Taxe: «KoxHa ocoba, axa (a) smificHioe,
0epe y4acThb, HOTOMKYETHCA UM MOBUA3HO 3TOJIOITY-
€TbCA HAa BHECEHHA HEAOCTOBIPHOI UM HEKOPEKTHOL
indyopmarii B aekaapariiio, ceprudikar, 3asgBy 4u Bij-
IIOBiIb, HAJIAHI UM IMiATOTOBJIEH], IK BUMATa€THC ITMM
3aK0HOM UM IiI3aKOHHUM aKTOM, (b) yXUIA€eThCs Big

CILIATH TOZATKY 3a UM 3aKOHOM, 3HUIIYE, 3MiHIOE,
BUKDHUBIIIOE, TIPUXOBYE UM IiHIIMM YWHOM I1030yBa-
€ThCS 3AIIMCIiB UM JAaHWX IOJO IJIATHWKA IOJATKiB,
(c) smificHIoE, MOTOMKYETHCSA UM MOBUA3HO 3TOJIOIIY-
€TbCA 3 IiATOTOBKOI0 HEJOCTOBIPHOI UM HEKOPEKTHOL
indopmarrii, BuaBaAe HeZOAMICTD, MOTOMMKYETHCA UM
MOBYA3HO IIOTOKYETHCA 3 HEN0ATICTIO OO0 BHECEH-
HS iCTOTHUX JAHUX y 3aIMCH UM JaHi 070 IIaTHIKA
mozaTkis, (d) y 6yab-axuii cuoci6 ymucuo (willfully)
VXUJIAEThCA UM HAMaraeTbCd YXUIATUCH NOTPUMAaH-
HS BUMOT 3TiIHO 3 I[IM 3aKOHOM UM CILJIATH IOJATKiB
3TigHO 3 MM 3aKOHOM, ab0 (€) ZOMOBIIIETHCS 3 OYAb-
SIKOI0 000010 BUMHNUTY IIPABOIIOPYIIIEHH, Iepeadade-
He B maparpadax 239(1)(a) — 239(1)(s) Buie, — € BUH-
HOIO Y BUMHEHH] IIpaBOMOPYIIEeHHA. .. » [4].

OueBugno, mio cr. 239(1)(d) ITA 6esmocepesHbo
mepenbavyae HAABHICTh HAMIpy ILIATHHUKA TOJATKIB
IIIO/I0 YXUJIEHHA BiJ cIiaTu mogaTkiB. Yepes BigcyT-
HiCTh HOPMATMBHO BM3HAUEHUX KPUTEPiiB CTOCOBHO
BCTAHOBJIEHHS HASBHOCTi BiJIIOBiZHOTO CKJIATZHWKA
B IIOBEIiHIII IJIATHUKIB IIOJATKIB BaXKJIMBa POJIb Bijl-
BOAMUTHLCA CYJOBifl MPaKTHUIIi B TIyMadeHHi Ta 3aCTO-
CYBaHHI BiJITIOBiIHOI KOHITEMITii.

1. R.v.Porisky, 2019 BCCA 159, 30.04.2019 p. [5]

Paccen Ilopicki Ta Eneitn T'oax Oyaum sBumyBa-
YeHi B YXWJIEHHI Bif CILIaTH MOJATKY 3 AOXOXiB Ha
migerasi ct. 239(1)(d) ITA. O6uzBi ocobu Oyiu 3ary-
yeni B mianpHicTs Paradigm Education Group, saka
opraHisoByBaJia KOH(epPeHIIii, a TaK0XK IIpojiaBajia Ta
MIOITUPIOBAJIA «OCBITHI» KYpPCH Ta CYIYTHi IPOAVK-
TH, 10 OyJIM 3aCHOBaHI Ha Teopii mpo Te, 1m0 (ismuni
oco0u He HiAmamaloTh Iif 000B’A30K CILIATH IIOLAT-
KY 3 IOXO[iB ¥ pasi CTPYKTypyBaHHSA CBOIX BifHOCUH
IIEeBHUM UMHOM (Teopis HeoqHOPA30BO CyAaMy BU3HA-
BaJlach AK «HEJOCTOBipHA» Ta «0e33MicTOBHAY).

¥ nepion misx 2004 p. Ta 2008 p. HA cinbHMI OaH-
KiBCHKUI PaXYHOK 3a3HAUEHUX 0Ci0 3a pe3yIbTaTaMu
ITisgabHOCTI 3apaxoBaHo 1,8 MJIH KaHAACHKHUX J0Ja-
piB. P. Ilopicki He 3a/ieKJIapyBaB *KOJHOTO TOXOY 3a
2004-2007 pp., a E. Tonx — 3a 2004-2008 pp. Cyx
mepImoi imcTaHIii Bu3HAB 000X BUHHUMMU B YXUJICH-
Hi Bif ciiaTu mOJaTKiB, ajie BOHM IOJAJIH AlleJIAIii0
Ha Ti#f migcrasi, 1m0, Ha IXHIO ZYMKY, CYAISI Hajgaa
MOMUJIKOBY iH(opMaIifo cyay NIPUCAXKHUX Uepes
BUKODPUCTAHHA AK CUHOHIMIB IOHATHh «YHUKHEHHHA»
(IpaBoMipHA AiANBHICTB) Ta «yXUJIEHHI» (HEIIPaBO-
MipHa JigIbHICTH) B KOHTEKCTI BiAMOBiZHOTO HO/AT-
KOBOT'O ITPABOMIOPYIIEeHH (1I. 8 pirmmenns).

Amagisyroun amictcr. 239(1)(d) ITA, 115 posme -
YBaHHA IMX MOHATH anesAliitnuii cyn Bpurancskol
Konym6ii sBepryBes mo cupasu R. v. Buzzanga and
Durocher (1979), 49 C.C.C. (2d) 369 mpu xapakre-
pHCTHI MOHATT «yMucHO» (willfully), mro, Ha mepe-
KOHAHHA CYyJy, CBiIUNTh PO HAABHICTh B YXUJIEHHL
BijJl CILIATM TOJATKIB TAKOr0 CKJIATHWKA, K BUHA
(fault): «... cmoBo «ymumcuo» B cr. 239(1)(d) [ITA]
CUTHAJIi3Ye€ PO Te, 1110 BUHHICTb HacTaBaTUMe JIUIIe
ToAi, KOJYW OOBMHYBaueHi 3aJyueHi B IIOBEHiHKY,
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CIPAMOBaAHY Ha YHUKHEHHS CILIATHU IOAATKIB, AKUM
HapaxoBaHWH 3TigHO i3 3aK0HOM. BiibIn KOHKPETHO
... CKJIaguuK BuHN B cT. 239(1)(d) € 1BOGIEMEHTHIM.
ITo-mepime, 0OBUHYBaUEHN Ma€ 3HATH, IO IOJATOK
MiJJIArae CIJIATI 3rigHo i3 3aK0oHOM, O-Apyre, 00BH-
HyBaueHM} TOBWHEH MaTy HaMip YHUKHYTHU Uu 37ilic-
HUTH CIOpo0y YHUKHYTH CIJIATH TaKOTO IOAATKY.
OOBUHYBaUeHWI Mae HAMip YHUKHYTH UM 3AiHCHUTH
cpo0y YHUKHEHHS CIIJIATH MIOJATKY, AKIIIO IT€ € HOTOo
MEeTOI0 UM AKIIO BiH 3HAE, IO HOT0 IOBEeIiHKA IIPHU-
3Bejie 10 YHUKHEHH Bifl CIJIaTH MOJATKY, HAJIEeKHO-
T'0 [0 CILIATH 3a UM 3aKoHOM» (1. 13 pimenns).

3a BizcyTHOCTI 0OT'PyHTOBAHOCTI ImifcTaB amessd-
MifHUY cy[ 3aJUITUB PillleHHA CyAY IepIIoi iHcTaH-
mii B cuyi, a anenanTam — P. Ilopicki Ta E. Tonny —
BiIMOBUMB y 3a/10BOJIEHHI BUMOT.

2.R.v. Patry, 2018 BCSC 1524, 17.08.2018 p. [6]

Cimentny mapy (Peiimorng Ilatpi tTa Tapa IlaTpi)
3BUHYBAUyBaJW B YXWJIEHHI BijJ CILIaTH IOJATKiB
yepe3 3aJyUYEHICTh y BeJeHHA CIILJIBHOI MisIBHOCTL
yepes mapTHepcTBO Accounting Professionals momo
TMiITOTOBKM IOJATKOBMX JeKJapaliii, sKa mepesoda-
yajia JeKJapyBaHHA KJIi€eHTaAMU HEKOPEKTHUX 30UT-
KiB Bij rocmogapchkoi gianabuocTi. Takuii migxin 0ys
3aCHOBAHMH HA IPUIYINEHHi, IO IJATHUKHU IOHAT-
KiB MOXKYTb 3MiHUTHU KBasi(iKaiiito o0CHOBHOI'O Mic-
I8 TPOKMBAHHS PETPOAKTUBHO, TOOTO 3a JOTIOMOT'0IO
JIeKJapyBaHHS BUKOPHCTAHHS BifIOBiZHOrO MicIia
IPOKMBAHHSA AK TAKOTO0, IO BUKOPHUCTOBYETHCA UM
BUKOPHCTOBYBAJIOCh Yy TOCIOJAPCHKiNl misIbHOCTI,
TOMY BifTIOBiJHI IpHUMIiIIeHHS MaJHU PO3ITJIALATHCH
gk OisHec-akTHB, a He iHAMBigyaJdbHA BJIACHICTH
(u. 4 pimennsa). Taka nepexBamidiramia gerepminy-
BaJia goposymiie (deemed) BiguyskeHHA MafiHa, TOMY
HeoOXigHo OyJ0 HagaTh MiATBEpA:KeHHS BapTOCTL
I BU3HAUEHHS CYMU HOMIHAJBHOTO Biguy:KeHHS
BiIOBIIHOTO KUTJIA i CYMU HOMiHAJIBHOTO IPUAOAH-
HA JJIA IiJIel 10T0 XapaKTePUCTUKY AK 0i3Hec-aKTH-
By (business inventory). Bigmosine Hominambe Bif-
Yy:KeHHA MaJio HAaCJiJKOM HOMiHaJbHiI BUTPAaTH, AKi
IOTiM 3MEHITTYBAJIN CYMY JOXOIY IO OIOAATKYBaHHSA
B KJienTiB. He3Baskarouu Ha Te, II[0 CyJ BU3HAB TaKi
IPUIYIIEeHHS HEOOI'PYHTOBAHUMY, BOHU «JOIIOMOT-
JIM» CBOIM TPUANATH IBOM KJI€HTaM 3aJeKJIapyBaTu
36mTkiB Ha 2 113 080,08 KaHaACHKUX M0APiB 3 yXU-
JIEHHAM Bif cmiaTu momaTkiB y posmipi 427 760,47
KaHaAChKUX JojapiB 3a mepiox iz 31.12.2008 p. mo
19.08.2008 p. (m. 6, 122 pimenns).

Sanumatoun mosa ysaroto T. Ilarpi, axa Oyxa
BUBHAHA TaKOI0, 1[0 aKTUBHO He AoJydyajach A0 Bii-
IIOBiIHOI HisJIBHOCTI 3a BiZiICyTHOCTI HAJIEIKHUX JOKAa-
3iB (m. 120 pimenns), BepxoBuuit cyn Bpurancskoi
Koxymb6ii socepenus yBary na 52-piuromy P. ITarpi,
aruil y nepiof is mucromaza 1991 p. no kBiTua 2005 p.
HaBiTh IpaIloBaB y BiAgini ayauty AreHTCTBa HOXO-
niB Kanagu (u. 35 pimenna). OgauM i3 KI0Y0BUX
aprymeHTiB Ha cBo10 KopucThb P. IlaTpi HasuBaB Take:
SIKIII0 OTO IPUIYINeHH, OIMCAH] BUIIe, 0yI1 HEeKO-

PEKTHUMU, 3 YUM BiH He IOTOAKYBABCA, TO B TAKOMY
pasi B #ioro miAX BigcyTHil ereMeHT BUHE (mens rea),
OCK1MBbKY BiH OyB MepeKOHAHUH Y IIPOTHIEKHOMY .

SAx sacBimumB cyngd, «mictep IlaTpi craHoBUTH
c00010 ZIeI0 eKCIEeHTPUYHY UM i JUBAKyBaTy 0co0y.
Bin rimboxo migospinnii 1o ArerTersa noxoxis Kama-
. BiH BICOKOI TYMKM IIPO CBOI MOXKJIMBOCTI Ta 3HAH-
HA y chepi MOTATKY 3 TOXOAY, BiH TJIMOOKO IIepeKoHa-
HU y cBoiii mpaBoTi. I Mato BusHATH, IIPOTE, ITT0 HOTO
MEPEeKOHAHICTb ¥ CBOIX MOKJIMBOCTSX He € 00T PYHTO-
BaHOI0. € 0UeBMIHI TPOTAJIMHY Y HOT0 BHAHHAX i fI0r0
aHaJIi3 mo36aBieHni focKoHAIOCTI» (1. 138 pimenns).

OCHOBHMME apryMeHTaMu ATeHTCTBAa TOXO[iB
Kamagu mozo HagBHOCTI BuHEU B AiguHax P. ITarpi
craju Taki: 1) BiH cBimomMo He 3anuIIaB CBOIX HaHUX
y moui «QOcoba, gka migrorysaja» B IOJATKOBUX
IeKJapamiax KJieHTiB; 2) #oro TBepAKEHHA IIPO
Te, Mo GaHKiBChbKA yCTaHOBA HAIOJATAJNA HA TOMY,
IIT0 BiH Mae ommcaTu CBill 6isHec AK IApPTHEPCTBO;
3) BUKOPHUCTaHHA BJIACHOTO IICEBIOHIMY Y B3a€MUHAX
mixk ArentcTBoM goxoxiB Kamagm Ta Tperimu cTo-
poHAMU. ¥ PaxOBYIOUM BUKJAJeHEe Ta B MOETHAHHI 31
CTpaTerielo CTBOPeHHA 30UTKiB BiAMOBiAHOIO 006010
31 3BMUANHOrO MPUAOAHHS KMTJIOBOI HEPYXOMOCTI,
ArenrctBo gmoxomie Kamagu BBa)Kaao HaJEKHOIO
Mipoio JoBeleHUM TOH (haKT, IO BiH YCBiZIOMJIIOBaB
ITOMMJIKOBIiCTB IIPOTIOHOBAHOI cxemu (1. 142).

Cyn He mOroAuBCsA 3 BiJIOBiIHMME apryMeHTAMH,
OCK1JIbKM, 30KpeMa, IepINuil Ta TPeTiii aprymMeHTH
0asyBaiuch Ha HemoBipi P. IlaTpi 1o KoauiiHixX KoJer,
a Ipyruil apryMeHT Mir 6yTH HACIigKOM Horo cyb’eK-
TUBHOTO CIPUUAHATTSA mo3utlii 6anky (m. 143 pimeH-
ua). Came ToMy, «..HE3BAKAIOUM HA IMEPEKOHAHHS
y IOMMJIKOBOCTI ITOJJaTKOBOI cTparerii mictepa Ilatpi,
g [cyana y crpaBi] po6.ii0 BUCHOBOK, IO MOKJIMBUM
€ 1e, 1o mictep ITarpi Bipus (believed), 1o Bix hopmy-
JIIOE JIieBY TOAATKOBY cTpaTerio». SIK HACTiIOK, Cyx
TIiNIIOB BUCHOBKY, 110 P. IlaTpi e Moxke OyTHu 3BUHY-
BaueHWU y TOMY, 1110 He Ma€ pallii, a JuIle B TOMY, 1110
cBimomo He Mae parii (cannot be convicted for being
wrong, only for knowingly being wrong) (u. 144).

3. R. v. Klundert, 242 D.L.R. (4th) 644,
18.02.2004 p. [7]

Hoxrop [:xer Kmanaept € omroMeTpucTOM, SKUH
y mepiog i3 1993-1997 pp. He 3amexJIapyBaB AOXif
Ha cymy 1 474 389 KamajachbKMX [0JApiB, i3 AKUX
MaB CILTIATHTH MOJATKY Ha MOX0AM Ha cymy 348 231
KaHaAChKUX mojapiB (mo 1993 p. Bim mobpocoBicHO
IeKJIapyBaB OTPUMAaHi HUM fnoxoxnu) (myukTH 1, 2, 14
pimenns). [IprumHOIO TaK0I MOBEIIHKY CTAJIO TE, IO
B 1993 p. y mikapsa copMyBasach CTifika ImepeKoHa-
HicTh y Tomy, mo Koucrurynia Kamagu me HagaBaia
(emepaabHOMY YPAAY IOBHOBAKEHD IOZ0 BCTAHOB-
JICHHS IPAMUX IOJATKiB, a TOMY BiflIOBigHE mogaT-
KOBe 3aKOHOJIaBCTBO € HEKOHCTUTYI[iHHUM (6inmbIme
TOT0, AK BiH CTBep[KyBaB, MOro cIipaBa He MOIJa
POBTIIANATHCH CYIAeI0, AKOMY BUILIAUYE 3apO0iTHY
mwiaty gpenepanabuauil ypan) (m. 16 pimenns).
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ITepen Anenanizimum cymom OHTapio ATeHTCTBO
noxoxis Kamaau mocTaBmIo [Ba MUTAHHA B KOHTEKCTL
sacrocyBanus cr. 239(1)(d) ITA: 1) Yu moxxe ocoba
BBa/KATHCh TAKOI0, IIT0 YXWJIAETHCA Bifl CILIATH ITOAAT-
KiB y TOMY pasi, K0JI BOHA He HAMaraeThCA BBOJUTH
B OMaHy UM HAJaBaTH HEJOCTOBipHI AaHI IOJATKiB-
IT10, OJHAK 0e3IMocepeHLO BiIMOBIIAETHCSA CILIAUYBa-
tu mogatok? 2) Uu € BigBepTa mepeKoOHAHICTD y TOMY,
1[0 TTIOZJaTKOBE 3aKOHOZABCTBO € HEKOHCTUTYIITHIM,
PeJIeBaHTHOIO TiJ Yac PO3MVIALY IUTAHHSI CTOCOBHO
HAsgBHOCTI B OOBMHYBaueHOro HeOOXiZHOTO Cy0’€K-
TUBHOTO cTany BuHH (culpable mental state)?

3a mepmM OHUTAHHAM CYZA JiHIIOB BHUCHOBKY
mpo Te, o «JIikap KiammepT He HOeKJapyBaB CBiif
JOXiJ UM He CILIAYYBAB IOJATOK i3 JOXOLY STiIHO 3 ...
[momaTKOBUM 3aKOHOZABCTBOM | KijTbKa pokiB. Bin maB
MOJATKOBUIH 000B’130K. PYyHKIIOHYBaHHA SaKOHY
[momaTKOBOTO 3aKOHOAABCTBA] 3aJIEKUTh Bifi KOPEK-
THOTO CaMO/IeKJIaPYBaHHA HAJEKHUX IOJATKIB uepes
CBOEUACHE 3BiTYBAHHS M0N0 AOXOAY Ta HAJEKHOTO
00uMCIeHHS CIIATH TOAATKY. SIKINO € MOAAaTKOBUIA
000B’ 130K 3a 3aKOHOM, TO HeIeKJIapPYBAHHS JOXOIY UK
HeHaJe:KHe 00UNCIeHH BiITIOBi JHOT0 MOJATKY 3 TaKO-
T'0 I0XOLy Ma€ 3aKOHOMipHUM HACHIiTKOM YHUKHEHHA
(moHafiMeHIlle Ha TEBHMI Yac) CIIATH MOJATKY, AK
BUMATAETHCA 3TiHO i3 3aKoHOM» (11, 42 pileHHs).

[Murannsa BuHU OYJI0 PO3JIOTO ¥ OKPEMO BUCBIT-
JIEHO y BiJgmoOBiZi Ha Apyre 3 HOpYyIIeHUX NHUTaHb.
Byno 3asHaueHo Take: «X0uUa CJIOBO «yMMCHO» CTO-
CYETbCA CY0’€KTHBHOTO CTaHy BWHU, TOUHE 3HAUEH-
HS BiZIIOBiJHOTO CJIOBA 3ajIeKaTUMeE BiJl KOHTEKCTY,
B AKOMY HOTO BUKODPUCTOBYIOTH» (1. 44 pimrenus).
Ha migcraBi ysaragbHeHHA CyJOBUX pillleHb y cIIpa-
Bax R. v. Docherty (1989), 51 C.C.C (3rd) 1 and
7 (S.C.C.) Ta R. v. Paveley (1976), 30 C.C.C. (2d)
483 (Sask. C.A.) cyx 3asHauae, IO «CJIOBO «yMIC-
H0» B cT. 239(1)(d) curuanisye mpo Te, 1[0 BUHHICTD
Mae OyTu JIHIIe TaM, e 00BUHYBAUEHUH 3aJyUeHUH
y MOBEIiHKY, AKA CKEepPOBaHA HA VHUKHEHHS CILIATH
MOJATKY, AK HAJEKUTDH 3a 3aKOHOM» (1. 46 pimrex-
Hd). Buokpemiioroun 1Ba CKJIATHUKU — 00i3HAHICTH
Ipo 000B’ 30K CILIATH MOJATKY Ta HAABHICTH HAMIipY
VHUKHYTH 91 CIPOOYBaTH YHUKHYTH CILIATH TaKOT'0
MOJATKY, — CYI HATOJIOIIYE, IO «BUMOTH 00i3HAHO-
cTi Ta Iijii, AKi pasoM yTBOPIOIOTH CKJIAAHUK BUHU
y IpaBomopyuieHHi, € moB’a3auumu. Ocoba, gKa He
3HAE TPO 000B’SI30K CILIATH IOJATKY 3a 3aKOHOM,
He MOJK€ BUMHSATH II[OCh i3 METOI YHUKHEHHS Bif
CILTATH TaKoro mogaTky. Ta :k ocoda MoKe 3HATH PO
icHyBaHHS ITOJATKOBOTO 000B’ A3KY 32 3aKOHOM i BUH-
HSATH II0Ch, IO Ma€ HACJIiTKOM YHUKHEHHS BiJ cILIa-
TH TOJATKY 0e3 00608’ I3K0BOT'0 CKOEHHS TAKMUX Jiif i3
HaMipoM YHUKHEHHS CILIATH BiJITIOBiTHOTO IIOAATKY »
(1. 48 pimmennsa). Hanpukian, HaaBHicTh 00i3HAHOCTL
YM MeTH MOXKe OyTH 3allepeueHa uepes IOMUIKOBY
BueBHeHicTh (mistaken belief). 3oxpema, miatHuK
MOJaTKiB MOJKe uepe3 apu(pMeTHUYHi MOMUIKY Hellpa-
BUJIBHO BUBHAUWUTH CYMY HAJIEKHOTO MOJATKY, He

OyTu 06i3HAHUM TTPO HOPMATUBHE BU3HAUEHHSA JOXO-
Iy a00 MOsKe AifiTH IOMUIKOBOI'0 BUCHOBKY CTOCOBHO
3aCTOCYBAHHS TAKOTO BU3HAUEHHS IO HOT0 BUIAAKY
(mepime — gaxkTUYHA TOMUJIKA, APYTre — IOPUAWYHA,
TPeTE — MOEAHAHHA 000X).

Ha miit migcrasi cyn crBepaskye: «Uu Moxke mepe-
KoHaHicTh mikapa Kiangepra B Tomy, 1110 3aKOH BUXO-
IUTH 32 MeXi IOBHOBasKeHbL (helepaJbHOTO YPALY
i TOMy He € UMHHUM, YTBOPIOBATH IOPUANYHY TTOMMUJI-
Ky (mistake of law), sika samepeuye CKJIaJHUK BUHU
B YXWJIE€HHI BiJ crtatu nojaTkis? Bigmosias Mae 6yTu
«mi». Crarrsa 239(1)(d) sragye «CIiaTy mogaTKiB 3Tif-
HO 3 uM 3axKoHoM» . JIikap KimangepT gobpe 3HaB, 110
BiH Mae mogaTKoBUi 0608’ 430K, HAKJIaAeHWH 3T Ho i3
BaxonoM. Moro momMmika He cTocyBaach 00i3HaHOCTL
PO #0ro 060B’A30K CILJIATH MOJATKIB 3TifHO i3 3aK0-
HOM, OfIHAK CTOCYBaJIach IIpaBa ypaAy HaKJIaJaTH Bij-
TOBigHMI 000B’ 30K Ha HHOTO. BiH He CTBepA:KYyBaB,
III0 BUMHAB yce MOXKJIWBE IJIA NOTPUMAHHSA BUMOT
3aKOHOJIABCTBA, aJie Uepes irHopyBaHHA UM MTOMUIKY
He 3[ilicHUB I[b0T0. BiH Bu3HaBaB 000B’ 30K CILIATH
3a 3aKOHOM i IPUIHAB 3BaKeHe PiIlleHHs CBiZoMo He
ILIATUTH, 0a3yOUNCh HA MEePEKOHAHHi, III0 3aKOHO-
IaBCTBO, SAKe 3000B’A3ye HOTO CILIATUTH [TOAATOK],
He € UMHHUM. [HIUBiyadbHa TIOMUJIKOBA IIEPEKOHA-
HICTh Y HEUMHHOCTI 3aKOHOJIJaBUOTO aKTa UM B HOT0
He3aCTOCOBHOCTI /0 TIOBEJiHKY IIJIATHUKA ITOBETiHKYI
€ IOPUINYHOI0 MTOMUIKO0I0. Taka IopuInyHa IOMIIKA
He € PeJIeBaHTHOIO JIJIA BCTAHOBJEHHA BUHU 3TifIHO 31
ct. 239(1)(d)» (m. 58, 59 pimrenns).

Sk mami momae cyn, «€ Baromi IPpUYWHU AJIA PO3-
MeKYBaHHSA MiK O0BMHYBaue€HUM, SKWH IIOMUJIKO-
BO IIEPEKOHAHWI, IO BiH YM BOHA AOTPUMYETHLCS
3akony, i1 00BUHYBaUeHUM, SKWUH CBiZOMO IOPYIIyE
3aKoH, ale MOMIIKOBO NEPEKOHAHWH y TOMY, IO
rTakuil 3aKOH € HeumHHUM. llepmwuii HamMaraeTbes
noTpuMyBaTuch 3akony. [ToMmika om0 3acToCOB-
HOTO IIpaBa, 0COBIMBO y BUMATKAX CKJIAIHOCTI 3aKO0-
HOJJaBCTBA, MOXKe JIOTIYHO 3alepeuyBaTH BUHHICTH
(blameworthiness) y moseginmi ocobu. dpyruii e
HaMaraeTbCs IiTKOPUTUCH BUMOTAaM 3aKOHOJaBCTBA,
OIHAK BUPINIyeE, AKi 3aKOHM MAIOTh BUKOHYBATHChH.
3amepeueHHs, 3aCHOBaHe Ha IOMUJIKOBiH IIepeKoHa-
HOCTi B UMHHOCTi 3aK0OHO/]aBCTBA, IIipuBaJIo 6 BepXo-
BeHCTBO mpaBa» (1. 60 pimmenHs).

Ha it migcraBi cyn Bu3HAUYUB, 10 IePEKOHAHICTh
00BUHYBAUEHOTO B TOMY, IIIO MTOJATKOBE 3aKOHO/IAB-
CTBO He € YNHHUM, He CTOCYETHCS HOT0 BigIIOBigab-
mocTi 3a ct. 239(1)(d) ITA, 1110 mpu3BeJIO [0 BigIpas-
JIEHHA CIIPaBY HA MOBTOPHUH POBTJIA] ¥ CY/i Iepiiol
iHCTAHITII uYepe3 IOBEIEHHA 0 CYAy HIPUCTEKHUX
BUKPHUBJIEHO] iH(popMaIlil Ha IepIIoMy eTarri posrJid-
oy (m. 62, 65 pimenns).

BucnoBku. BukopucranHa OIiHHMX KaTeropii,
SAK-OT «HeHaJeXHe BUKOHaHHS», y ¢T. 109 Ilogar-
KOBOTO KOJleKCy YKpaiHu BKasye Ha Te, 110 iCTOTHY
POJIb ¥ KOHTEKCTi IOJAIBIION0 POSBUTKY KOHITEIIITil
BUHU B ITOJATKOBOMY IIPABOIIOPYINEeHH] HabyBaTuMe
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CyZOBa NPAKTHKA. Y IIbOMY KOHTEKCTi MOKe cTa-
HOBUTH 3HAUHWI iHTepec AOCBif KaHAJCHLKUX CY[iB
IITOJI0 BCTAHOBJIEHHS JBOEJIEMEHTHOTO CKJANYy BUHU
a00 BM3HAUEHHA BILINBY IOPUIMNYHUX ITOMHUJIOK UK
iX moemHAaHHSA Ha BCTAHOBJEHHA HASIBHOCTI BUHU
B NifHHAX IJIATHUKIB mOZaTKiB. Voro BUKOPUCTAaH-
HI MOIJVIO 6 CIPHATH BIPOBAMKEHHIO IepPeBipeHnX
TPUBAJIUM JOCBiIOM 3aCTOCYBAaHHS Ta Mi€BUX IIiTXO0-
IiB 0OpOTHOM 3 MOJZATKOBHMMY IIPABOIOPYIIEHHIMH.
3amno3uyeHHs BiAMOBIIHOTO JOCBiy Mae 000B’ A3K0BO
Bi0yBaTHCh 3 ypaXyBaHHAM BiIMiHHOCTEHN MiK Bif-
TOBiJHUMY HAIliOHAJTHLHUMH IPABOBUMH CHCTEMaMU
3arajioM i IoJaTKOBMM IIPABOM BiJIIOBiAHUX IOPHC-
JIUKIIii 30KpeMa.
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HACHJILCTBO TA HOT0 BIIJIUB HA PO3BUTOK TA ®OPMYBAHHSA OCOBUCTOCTI TUTHHA

Ilep:xaBHa mOJTiTHKA, 0COOJIMBO B COIiaNbHil cdepi, Mae 30cepelKyBaTuCh HA CTBOPEHHI TiMHUX YMOB KUTTS Ta
BMCOKOTO PiBHSA J06POOYTY He JIUIlle B HUHIIIHBOTO MOKOJIiHHA, a i y npuiigernasoro. [Ipo6aema HacHIbCTBA HAL JiTHMU
€ aKTyaJbHOI0 B ychoMy cBiTi. HacuancTBO HAA JiTHbMU MOKe BUABJIATH 3B’ 30K MiK 3aTaJbHUM 3POCTAHHAM KiTbKOCTL
TaKUX BUIAJKiB, AKi BUBHAUAIOTHCA B CYCHiIbCTBi. OFHUM i3 IPiOPHUTETHUX HAIPAMIB COIiaIbHOI MOMITHKY JeP:KABU
€ BUBHAUYEHHS HANIPAMIB 60poTHOM 31 3II0UMHHUMY BUSABAMM HACUJIBCTBA HAJ AiThbMU. YKpaiHChbKe CYCIiJIbCTBO IOYAIO
ycBimommoBaT ()aKT TOTO, HACKINMBKY HACUILCTBO € IOIMHPEHUM ABHUINEM Ta K BOHO MOKe TPaBMYBATH IMCUXiUHMI
craH guTuHu. [iTH 1y2Ke 4acTO COPOMIISATHCS FOBOPUTH IIPO (DAKTH, CIIPAMOBAHI HA CKOEHHSA HAJ HUMU HACHIbHUIBKUX
nii. BamawBo BKasaTu, 10 OCHOBHOIO IPUYMNHOIO HE3BEPHEHHSA [iTel 10 IPaBOOXOPOHHMX OPraHiB € 3arpo3a 3i cTOpoHu
KPUBIHUKA, KA MMOJATaE B TOMY, IO BiH MOMCTUTLCA 34 Te, 110 JUTHUHA PO3IOBijga PO 00CTaBUHU, AKi 3 HUMU Bi0y-
aucd. TakuM YMHOM, IUTHHA CTA€ CIiBYYAaCHHKOM IUX IOAIH (IK Y POJi KepTBU, TaK i B poJi ocodu, AKa BUMHSIE IIi
3I0unMHM). K0 AUTHHA CTAE€ YYACHUKOM IIMX IIOAi#l, TO MOTPiOHO 3p03yMiTH, SK B3araji JUTHHA IOTPANMIa A0 Ifi€i
KOMIIaHii i 1110 BOHA MO’Ke IepesKIBaTH, KOJIU CTae CBifKOM 31ounny. [litu — e ocobnuBi cBifKu, AKi Yepes CBill pO3BH-
TOK Ta KOTHITMBHI HABUYKY MOKYTb 3aJIe:KATH BiJi TMX, XTO iX BUX0BYy€e. ToMy KpUMiHAIBHO-IPABOBA XapaKTepPUCTHKA
B KPUMiHATICTUYHMX aCIeKTaX IOJ0 3amo0iraHHA HACUJIbHUIIBKUM JisiM CTOCOBHO IWTHHU BU3HAUAETHCS IEPIKABOIO,
IT10 € OJTHUM i3 TOJIOBHUX 3aBJaHb, AKi BOHA mepes co00i0 cTaBUTh. II0TPiOHO BIOCKOHAMUTH 3aX0A1 TPABOBOTO 3aXUCTY
IiTeil BiJf HACWJILCTBA, II[00 BUXOBATHU 3[J0POBE CYCIILILCTBO.

Knwouosi crosa: putuHa, HACUIBCTBO, CTPAX, IICUXOJOTIYHMIA CTaH, CeKCyaabHe HaCUIbCTBO.

Ivanova O. L. VIOLENCE AND ITS INFLUENCE ON THE DEVELOPMENT AND FORMATION OF THE CHILD’S
PERSONALITY

Public policy, especially in the social sphere, should focus on creating decent living conditions and a high level of well-
being not only for the current but also for future generations. The problem of violence against children is very relevant
around the world. Violence against children can be linked to the overall increase in the number of cases identified in
society. One of the priority areas of the state’s social policy is to identify areas that will be aimed at combating criminal
acts of violence against children. Ukrainian society has become aware of the prevalence of violence in various forms and
how it can traumatize a child’s mental state. Children are often ashamed to tell the facts that are aimed at committing
violence against them. It is important to point out that the main reason for not bringing children to law enforcement
is the threat from the abuser that he will take revenge for the fact that the child told about the circumstances that
happened to them. Thus, the child becomes an accomplice to these events both on the side of the victim and on the side of
the person who commits these crimes. If a child becomes a participant in these events, it is necessary to understand how
the child got into this company and that he may experience a coma and witness a crime. Children are special witnesses
who are guided through their development, and cognitive skills may depend on those who raise them. Therefore, the
criminal law characterization in the forensic aspects of the prevention of violence against a child is defined by the state
as one of the main tasks that it sets for itself. First of all, it is necessary to improve measures for the legal protection of
children from violence in order to cultivate a healthy society.

Key words: child, violence, fear, psychological state, sexual violence.

Hwwni gep:kaBa Ta CycIilbCTBO Mae€ BiZCTOOBATH
Ta 3aXuUINaT npasa futuHu. Cepes BaKIMBUX IIPaB,
Ha SKi Zep:KaBa Mae 3BePHYTH yBary IIijJi uac BHXO-
BaHHS MOJIOZOTO IOKOJIHHS, € IPABO Ha JKUTTI Ta
(isuury HemoTopKauHicTb. [uTHMHA B O0yAB-IKOMY
BiIli Mae mpaBo HA 3aXUCT BiJ }KOPCTOKOTO IOBOAKEH-
HA Ta Ha Oes3meyHui i 3mopoBuit po3BuToK. I1i mpasa
MOKYTh IOPYIIYBAaTHUCA, KOJM AUTHHA HifJaeThCs
O0yAb-IKOMY 3 BUiB HACUILCTBA.

Y Ham yac mpo0OsieMa 3aXMCTY JiTel Bif *KOpPCTO-
KOTO IOBO[KEHHsS Ta HACUJILCTBA CTAa€ Bce OiabIm

aKkTyasbHO0. Tpeda BUSHAUNTH, III0 MOKE MifmagaTu
Iig came MOHATTS «KOPCTOKE IOBOIIKEHHS 3 JUTH-
HOMW0» . Ile moHATTA icHYBAJIO ITle 3 JaBHiX YaciB, KON
BBaAXKAJI0Cd, 1[0 AUTHHA € BJIACHICTIO 0aTBKiB 1 1m0
BOHM MAlOTh IIPABO po3mopsamkaTucd Heio. Ha roit
yac mo0yTyBasa JyMKa Ipo Te, 0 HaCUIbHUIBKI mil
MalOTh IIPUPOAHI CKJIAAHUKU IIPOIeCiB BUXOBAHHI,
TOMY 3 UMK 3a00pPOHAMU, SKi MOKYTH OTOTOMKHIO-
BaTU TOKapaHHd, Ie 0yJ0 HeoOXimHo, 1100 AuTHHA
3acBoina comianeHi HOpMU [1, c. 56]. Huni gurmna
3axuIleHa 3aK0HOM, TOMY HaBiTh 0aThbKH, AKi BUNHSI-
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I0Th HACUJIBCTBO HAa JUTUHOIO, IOBUHHI HECTH KPUMi-
HAJIbHY BigmoBigambHicTh. JHOpCcTOKe MOBOMKEHHSA
3 TUTHUHOIO € IJI00aJbHOI0 MpobaeMoio i3 cepito3HuU-
MU JKUTTEBUMHU Haciaigramu. HuHi mpexcraBHEKHN
pisHUX COIiaJbHUX HAIPIMIB CXOAATHCSI HA TYMII,
[0 TATOTeHHUH BILIUB (Pi3MYHOI0, CEKCYaJIbLHOTO Ta
MICUXOJIOTIYHOTO HACUJILCTBA HA PO3BUTOK AUTUHU
MOXKe MaT{ CTPAIIHi HACHIIKY AJIA ICUXiYHOTrO CTa-
HY JUTHHH.

JKopcroke moBOMKEHHA 3 TUTHHOIO € CKJIATHOIO
mpo6ieMor0, SKy MOTPiOHO BMBUATKM He Ha HAYKO-
BOMY, a Ha IOJITHYHOMY Ta COI[iaJIbHOMY PiBHAX.
BucyBanuch uucienHi Teopii, mob moACHUTH KOPCTO-
Ke TOBOMKeHHA 0aThbKiB i3 murtmnoio. Ile crocyers-
cd MCUXOJIOTIUHOTO (DaKTy, AKUI BU3HAUAE PUBUKU
HACHJIBCTBA IIOZO AiTeli. AJle BAPTO BKA3aTH HA Te, 1110
JUTAHA caMa MOXKe COPUATH (i3sUUYHOMY Ta ICHUXO0JIO-
TiYHOMY HACHJIBLCTBY CBOIM arpeCMBHUM CTABJIECHHAM
IO CYCIILIBLCTBA, B SKOMY BOHA 1epebyBace [2, ¢. 34].

Taxum unHOM, MTPOOIEMATHKA BUBUECHHS HACUIb-
CTBa I[0Z0 JUTUHU BUMarae HOBUX HOCTiJHUIBKUX
MiIX0AiB O BUBUEHHS 0CO0M, AKA BUMHSIE HACHUJID-
HUIBKI fii, Ta Mae BUBHAUNTH, UM OyJa Id JOIUHA
B IUTHUHCTBI KePTBOIO 1 UM He TepeHece CBOI AUTH-
Y} CTpaxu B Jopocie XKuTtd. Haitbinbmn Bpasiusu-
MU 70 BUABY OyIb-IKOTO BUAY HACUJIBCTBA € AiTH,
0CO0JIMBO KPUTUUYHUM € JOIIKIIBHMHI Ta MiAIiTKO-
BUH Iepioan, AKi po3rafanaTh AK BiKOBUM pUBUK,
AKUHE MOKe OyTH CIIPIMOBAHUY Ha CKOEHHS HACUJIb-
cTBa ab0 AKOroch iHIIOTO 370unHy. I[y:Ke CKIamHO
BUBHAUUTH, [0 IOTaHAa MOBeJiHKA AUTUHY € BUABOM
JKOPCTOKOTO TOBOMKEeHHA 31 cTOpoHM OaThKiB a00
cycmisbcTBa. JJaHMMY HAllioHAJBHOTO AOCTiJKeHHA
BU3HAUEHO, 10 Maiike y 25% miteii Oyau TpymHO-
IITi B IOBEAiHIIi, IO CIPHUAJIO CKOEHHIO HAJl TUTHHOIO
HACUJILHUILKUX Till.

IlonemaBHa mpoOaeMy HaCHJIbCTBA HAJ TiTbMHU BCi
3aMOBUYBAaJIH, IO 0YJI0 Ay:Ke BEIUKO0 Ipo0eMoro,
AKY He MOKHa OyJI0 BUHECTH Ha 00roBopeHHA. I 1me
He JaBaJI0 MOKJIMBOCTI BUBHAUUTH TOH (PaKT, IO IIA
mpobJeMa € cepitosHOM i 1o ii moTpidHO 06TOBOPIO-
BaTH, a He 3aMOBUYBATH, IOTPiOHO MIYKATH ILIAXH,
AKi 3a100iraTMMyTh HACUIBCTBY B Oy Ib-AKUX chepax
JKUTTA. Byu npoBeseHi JoCTiIKeHH 00 HACHJIb-
CTBa HAJ JiTbMM 3i CTOPOHU [OPOCJINX, IO JO3BO-
JIAJI0 BUBHAYUTH, 110 Oisibire 60% ommuranux Oyau
IepeKoHaHi y BUNIpaBAaHOCTI BUKOPUCTAHUX 3aX0/IiB
(iswuroTO BITMBY. BOHM BBasKamu HEOOXiTHUMU Ta
e)eKTUBHUMU Taki 3axomu, aki OyAyTh CIpsMOBa-
Hi Ha KOHTPOJb AuTA40l moBeninku. Cepes MpuUumH,
AKi TPOBOKYIOTH JOPOCJIHUX B3aCTOCOBYBATH 3aco0u
(hisrUHOTrO BIIMBY IOJ0 ANTHUHY, BUSHAUAIOTH TaKi,
SK IOraHa IOBeiHKa, HEYBAKHICTh, ITOTaHi OIiHKY,
HEeBUKOHAHHS IOKJaJeHNX 000B’A3KiB II0J0 JOTPHU-
MaHHA paBuJ, AKi BCTAHOBJIOIOCA B POAMHI, /e po-
JKUBAE TUTUHA.

17% omuraHHX 3aCTOCOBYIOTH a00 CXBAJIOIOTH
3acTocyBaHHA (pismuHOro a60 MOPATBLHOTO HACHJIb-

CTBA I[OJ0 AWTHHH, i3 HuX 13% pnireil migmaoThes
IICUXOJIOTIYHOMY a00 (hi3smyHOMY HACHJIBCTBY 3i CTO-
POHU IOPOCJIHUX 3a IOTaHe HaBUaHHS. BUKOPUCTOBY-
I0UH IIe IOKapaHHd, 6aThKH YacTO IPUXOBYIOThH CBOL
Hemoxiku abo auraui Tpasmu. Ili maHi 103BOIAIOTH
3poOUTH BUCHOBKM, ITO0 (hismuHe HACUJILCTBO, AKe
3aCTOCOBYETHCA IO AUTUHMU, € AOCUTH IOIIMPEHUM,
TOMY IO TiTH 3ajieKaTb BiJi ZOPOCIUX, IO MOKe
CIPHUATH BU3HAUEHHIO TAKOTO TePMiHA, AK «3a0duTa
TUTHHAY .

JHopcToke MOBOM:KEHHA 3 TUTHUHOI MOXKe 3aB-
JTaBaTU CTPaKJaHb AiTAM Ta iXHiM ciM’aM Ta cupu-
YUHATYU CKJanHi Hachigku. Ile Moke mpusBecTu 10
BUHUKHEHHSA CTPECY, AKUI MOKe OyTH 0B’ A3aHMi i3
TMOPYIIeHHIM PAHHBOTO POBBUTKY MO3KY [3, c. 256].

Y mopasbIoMy MosKe 6yTH 3arp03010 BUHUKHEH-
HA 1mpoOieM, fAKi 3yMOBJIIOBATUMYTH HACUJILCTBO
abo mempecito, AKa B MOJAJNBIIOMY MOXKE IEPEPOCTH
B O/KUpPIiHHS Ta He3alJlaHOBaHY BariTHicTs. JHop-
CTOKe TOBO[KEHHSA 3 AUTWMHOI0 MOXKe IIPUBBECTH 0
PO3BUTKY CEPIIEBO-CyIUHHUX 3aXBOPIOBaHBL ab0 10
BUHMKHEHHA OHKOJIOTiYHOTO 3aXBOPIOBaHHHA, III0
MOKe BUHUKATHU Ha Icuxojoriunomy piBHi. He menII
CEepPHO3HMMY Ta HETaTUBHUMMU € HACHIIKU CeKCyasb-
HOTO HACHJILCTBA, AKi OYJIO MEePeKUTO B AUTIUOMY
Bimi. CTaTrcTuuHi JaHi 040 IHOTO MUTAHHS AY:Ke
BPAaBJIMBi, TOMY II[0 ’KePTBAMY TaKUX 3JIOUMHIB € TiTH
TOIIK1IBLHOTO BiKY Bif 8 10 b POKiB, ajse mocTpaxia-
TH BiJl TAKOTO BUAY HACUJIBCTBA MOXKYTH i IiTH 3HAY-
HO crapmioro BiKy (Big 13—-14 poxkiB). OueBmmauM
€ Toii aKT, 10 B Oyab-AKi#l cuTyamii :kepTBa TaKoro
3JIOYMHY TIepeKUBaE JIeKiJibKa HaCUJIbCTB OJJHOUACHO
[4, c. 54]. I1a mpobsema € GiIbII aKTYaJIbHOIO, TOMY
il mpumindgeThCA MOCUTH MUJIbHA yBara 3i CTOPOHU
JIep:KaBu Ta CYyCHOiIbcTBA. HaiOimbIl TPHXOBAHOIO
(hopMoOI0 CeKCyaJbHOI'O HACHUJIBbCTBA € HACUJIBCTBO
B popuHi. ¥ 75% Bumagkis rsaaTiBHUKK 3HAHOMI
3i cBOiMM :KepTBaMu, BOHU IepedyBaIOTh Y TiCHOMY
3B’A3KY 3 JUTHHOKI ab0 ixmimm Oarbkamu. ¥ 45%
BUNAJKiB AMTWHA HA MOMEHT BUMHEHHS HAJ Helo
CeKCYyaJbHOTO HACUJILCTBA mepe0yBae 3i 3JI0UMHIIEM
y TicHOMY poauHHOMY 3B’A3Ky, Vv 30% Bumagkis
IUTHHA He 3HAOMa 3i CBOIM KPUBIHUKOM.

Coriosoriune JOCTiIKeHHA IOKAasye, IO JiTH,
AKi CTAlOTh JKePTBAMU CEKCYaJbHOT'0 HACHUJILCTBA,
3 BiKOM y 7 pasiB yacrile 3JI0B:KMBAIOTE aJKOT0JIEM
Ta HAPKOTUKAMHU, IT[0 TOBOPUTH PO Te, IO KepTBa
TepesKBae CKOEHMU HajJ HUM BJ0YMH HAOMUHIII.
60-80% mimmiTkiB TiKaIOTH i3 HOMY, 10 MOXeE IPHU-
3BECTH JI0 TPariuHuX MOfii, AKi YacTO 3aBEPIITYIOTh-
ca cyinugom. 98% miBUaT CTAIOTH JIEMKOZOCTYIHAM,
1110 MO2Ke TOBOPUTH IIPO Te, IT[0 BOHY Y Billi MaJIeHbKOI
IUTWHY IIepeHec]n ceKcyalbHe HacuabeTBO. o Toro
K CHOTOMHI IUTHHA MOJKe BBasKATH, IO IIA CUTyaIlid
€ TMOBCAKAEHHOIO i 1o ii moTpibHO cupuiiMaTu 0Oe3
Oyab-aKoi HeOe3meKn.

TakuM uYMHOM, JOCTIZHMKH IIiei mpoOseMu BBa-
JKaI0Th, 1[0 TIEePe:KNUTe B JUTUHCTBI HACUILCTBO MOKE
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OyTu cuenudiuHO MO3HAUYEHUM Ha Pi3HUX (paKTOpax
TOJAJBINOr0 KUTTA AuTHHU. Ocobm, AKi MOXKYTh
BUMHATY HACUJIBHUIIBKI Ail OO0 TUTHHHU, € ICUXiU-
HO 3J0POBMMM, BOHU PO3YMilOTh, IO POOJIATH, aje
He MOMKYTb 3aBAJUTH CBOIM mOoTpedaM, sSKi BUHUKA-
10Tb Ha (hisiosoriumomMy abo ICHXOJOTiYHOMY PiBHIL
[5, c. 58]. Ilitu, AKi mepeHec N Pis3Hi BUAM HACHJIb-
cTBa B OyIb-AIKOMY Billi, MOKYTh BiuyBaTH TPyIHO-
IITi B colriamisariii, mo Mo2xe MpU3BeCTH 0 IOTipIITeH-
HS K PO3YMOBOTI0, TaK i IICUXOJIOTIYHOTO CTAHY.

Haii6inemm yHiBEpCATBLHOIO Ta CKJIATHOIO PEAKIIi-
€10 Ha OyIb-AKe HACWJIBCTBO € HU3bKA CAMOOIIIHKA,
AKa CIOpHUA€ BUHUKHEHHIO IICHXOJIOTiYHOTO IIOPY-
IIIEeHH, PO IT0 CBiUaTh Jempecii Ta pisHi mpuctymnu
3aHEINOKOEHH, KOJU JUTHHA BiguyBae cebe caMoT-
HbBOI0. BupinenHsa mux mpo6JieM KepTBU HACUIbCTBA
Haluacrime IIyKalTh Y KPUMiHAJIBHOMY CEepeJOBH-
I, e TaKi /K *KepTBU BiKe 3HAUIILIN 3aXUCT, 110 (hop-
My€ B HUX HeTaTHBHi pucH, AKi BOHM HaMaraioThCA
3aCTOCYBATH B MIOBCAKJEHHOMY JKHUTTi.

Takum uwmHOM, OyAb-iKa CHUTyallid, B AKii
ONMHAETHCA TUTHUHA, MAa€ MOJi()aKTOPHUI Xapak-
Tep. BUHNKae IUTaHHA IPO Te, UM MOXKe IepeKu-
Te CeKCyaJlbHe HACHUJILCTBO BBAMKATUCI TPABMOIO
B IOZaJbIIoMy KuTTi. OfHAK AOMIKiIbHNE Ta Mif-
JITKOBUY BiK yBasKarmTh IEPiOJOM, KOJU BUHUKAE
Take SBHUINE, AK «BiKOBi pHU3WKM IMOJ0 HACHUJIb-
CTBa», TOMY (isuuHe, ICUXO0JOTiuHe a00 CeKCYyahb-
He HACUJBCTBO INMOAO AUTWHU MOKE 3aBIaTU PYH-
HiBHOT'0 BILIMBY Ha €MOI[iliHO HecTabiIbHY MCUXIKY
mutunu [6, c. 61]. Crpax i TpuBora, AKi BUHUKAIOTH
BiJ mepeHeceHOT0 HACUJIbCTBA, CIOHYKAIOTD JIIOIU-
HY IO BKJIIOUEHHS MeXaHi3MiB ICHXOJOTiYHOTO
3axXUCTY, AKi HA TOUATKY Jil0Tb He 30BCIM yCBifloM-
JIeHO, K i B JeIKWX BUMAAKAaX, 110 BU3HAUYAETHCSA
CIeIiaJIbHOI0 CHCTEeMOI0 crabinizamil ocoducrocrti,
dKa Oyme cIpsMOBaHA HA OTOPOKEeHHS CBiZOMOCTL
BiJl HeIpUEMHUX Mepe:KUBaHb, 110 MOKYTh TPABMY-
BaTH MCUXIUHUM CTAH JUTUHHU Ta BUSHAUUTHU TPUBO-
Iy i ;ucKoM@opT 3i CTOPOHU CYCHiJbCTBA. 3aBIAH-
HA Iep:KaBy — 3aXUINATHU JiTel Bif HACUIbHUIbKUX
mocATaHb Ta MKOPCTOKOCTI i 3amobiraTu HaCTaHHIO
TaKol 3JI0YMHHOCTI.

JIlo KOMILTIEKCHOTO Wimxomy IoAo 3amobiraHusA
HaCUJILCTBY MOJKHA 3apaxyBaTH PobGOTy IIPaBOOXO-
POHHUX OpraHiB, AKi MOBMHHI BiJCTEXYyBaTH Taki

3JIOUWHY, HAJJaBaTH MOSCHEHHA IOA0 poOOTH iHITNX
CTPYKTYp, AKi 3afigni B 3amobiraHHi HACUJILCTBY
mono auTuHU. IIpobieMa yCyHeHHS HACUJIbCTBA
Mo:Ke OyTH YCKJIamHeHa TUM, 1o OinbIna yacTwHA
JKepPTB HACUJIbCTBA — BUXIifAIi 3 comiajbHO Bpasjiu-
BUX BEPCTB HacejeHHs. HamaHHS ZOIOMOTH KepT-
BaM HACHUJIbCTBA 3i CTOPOHU BiATOBIIHWX OpraHiB
MOKe BH3HAUATH TOJIOBHI B3aBIAHHS, AKi MOMXKYThb
OyTu cupsaMoBaHi Ha MaKCUMaJbHe 3HUKEHHA a0bo
MTOBHE YCYHEHHA MOKJIMBUX HACTITKiB I€PeHECEHOTO
HACHJILCTBA. TiTHO 3 UM MOXKYTh OyTH BXKHUTI 3aX0-
I 010 IPUIINHeHH HAaCILHUIIBKUX Jil.

IIpobema ycyHeHHS HACHJIBCTBA MOXKe OyTHU
yCKJIagHeHa THM, 110 01iJIbI1a YacTUHA MKePTB HACHIb-
CTBa — BUXIiJIIi 3 COIiaJIbHO BPA3JUBUX BEPCTB HAace-
senHd. Ilo6 Bupimuru 1o npobiemy, moOTPiOHO
BUBHAUUTHU AJITOPUTM POBOTH 3 OaTbKaMU, TiTH AKUX
Oyau KepTBaMM HacHJIbCTBa. I1oTpi6HO He 3BUHYBA-
yyBaTHu 0aThbKiB, AKi He MOKYTb HECTH BiJIIOBiJab-
HicTh 3a il cBoOiX giTeil, a po3’ACHIOBATH Ti UM iHIIL
(hakTopHu, IO JOMOMOMKYTH YHEMOMKJIWBUTH Bimmo-
BiZiHi He3aKOHHI [7il, AKi MOKYTb TpanuTucd 3 ixHi-
mu fitbmMu. Ile Bce MoKHA 3MifICHUTY 38 YMOB, SKIIIO
HABUUTHCS PO3MOBJIATH Ta BIAEMOIIATH 3 TUTHHOIO.
Hapuurucsa He TiTbKM UyTH, a ¥ CIIyXaTH «JTIOAUHY»,
X0ua IIe IIe 30BCiM MajieHbKa TUTHHA, KA He MOXKe
POSIOBiCTH, IO 3 HEI TPAMUIOCT, a MOXe TiIbKU
JTOHECTH OO CBOTO CIiBPO3MOBHHKA AKich 0e3TIy3mi
(haxTH, 10 AKUX MU, JOPOCJi, MOBUHHI IPUCIyXaTHU-
cd, IOBaXKalouy IXHill BHYTpIiNIHi# CBiT.
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Kandudam opuduiHux Hayk, doyeHm,

3acayxcenuil opucm Yrpainu,

nepwuii 3acmynnuk dupexmopa

Henapmamenmy nepconany Minicmepcmea nympiwinix cnpaé Yxpainu

OHATTA TA POJIb OPI‘AHISAHIFIHOI‘O 3ABE3IIEYEHHS B PEAJII3AIIIL
IOBEHAJIBHOI AHTHJAEBIAHTHOI KPUMIHOJIOTTYHOI IIOJITURA JEPFKABA

CraTTio IPUCBAYEHO OPraHisaiffHuM MTUTAHHAM 3aI00iraHHs I0BeHANbHIN 3JI0YNHHOCTI AK Ipo0JaeMi 3arajbHOIep-
JKaBHOTO xapakTepy. OUiKyBaTy MO3UTUBHOI TUHAMIKY y 3HUKEHHI PiBHSA 1IHOTO HETATUBHOTO ABHUINA Y KpaiHi MoKHA
JIMIIIE 38 YMOBY IIPAKTHYHOTO BTiJIeHHA KOHKPETHNX 3aX0/iB BiAmoBigHOI mosituku. Kpuminosoriuni 3HaHHS PO Xapak-
TepHi pucH i 0co0JIMBOCTI JeMopaJtisatii Ta KpuMiHarisaIii giTeil 3yMOBJIIOIOTH IIPOBEICHHS B JePIKAaBi He JIUIIE aHTH-
KPHUMiHAJIBHOI, a i IiJecnpaMoBaHoi Ta e(eKTUBHOI I0BeHAIHHOI aHTHUAEBIaHTHOI KPUMiHOJIOTiUHOI MOMITHKY, Heo0Xij-
HOI0 YMOBOIO AKOI € HaJle;KHe opraHisaiiiine 3abesmneueHHs JifJbHOCTI Jep:KaBHUX OPraHiB i rpoMajCchKUX 00’€JHAHD
y cpepi 3amobiraHHs I0BeHANbHIN 3I0OUMHHOCTI.

Emnipuunoio 6a3010 JOCTiMKeHHS CTaIu HAYKOBI palli BUeHUX y rajysi KpuMiHoJorii Ta agMiHicTpaTUBHOTO IpaBa.
3aBAAKY IMOEAHAHHIO 3aTaIbHOHAYKOBHUX i CIEIlialbHUX METOMIB IMi3HAHHS, 30KpeMa AiaJeKTHIHOT0, (GOoPMaIbHO-I0PH-
JTUYHOTO, MMOPIBHSAJIBLHOTO aHANI3Y ¥ CHHTE3y, aBTOPOBi BAAJIOCS ONMpaIllOBaTH HASABHWE y MPABOBill HAYIl eMIIipUYHII
MaTepiaj Ta OTpEMATH BJIACHI HAYKOBi BUCHOBKHY, 1[0 KOPEJIOIOTHCSI 3 METOIO i 3aBAAHHAME CTATTi.

3a3HAUeHO, 1110 PO3MOPOIIEHICTD (38 YNCIEHHUMY HATIPAMAME Ta PiBHAMY MPOoMiTaKTUKY) 3aBAaHb ¥ cdepi 3amobi-
TaHHS I0BeHAJBbHIH 3JI0UMHHOCTI BUMarae HeabUAKMX OPTaHisaliiHuX 3yCUJIb MIOA0 3a0e3eUeHHs CUCTeMHOI Ta edeK-
THUBHOI AiAJBHOCTI Pi3HUX 332 IPABOBUM CTATyCOM i HaO0POM IIOBHOBAKEeHb CY0 €KTiB Ta iHIINX YUACHUKIB IILOTO IPOLIECY.

IIpomonyeThcs aBTOPChKE BU3HAUEHHS OpraHisallifimoro sa0esmeueHHA AiANbHOCTI Jep:KaBHUX OpPraHiB i rpomap-
CchbKUX 00’eHAHD V 3a3HauUeHill cdepi mpasoBigHocuu. Harosomyerscs Ha TOMY, 10 OpraHisamiiine 3abesneueHHsa Mae
TOMATKOBUH (IOTOMiMKHMIT) XapaKTep CTOCOBHO 6e3mocepelHb0 KPUMiHOMOTIUHOI (3amo6iskHOI) AiANTbHOCTI Cy0’ €KTiB
3amo0iranusa 0BeHAIbHIHN 3JI0YMHHOCTI, IPOTe € 000B’ I3K0BOIO Ta HEOOXiTHO0 YMOBOIO A1d epeKTHBHOI peaisarii oBe-
HAJIbHOI aHTH/IeBiaHTHOI (KPUMiHOJOTIUHOI) OJMITHKY B IeP:KaBi.

Katouosi caosa: tutrHa, TPaBOIOPYIIEHHA, I0BeHAIbHA 3J0UMHHICTD, 3amM00iranHsd, opraHisamiiine sabesmeueHHs,
Iep:KaBHA IMOJIITUKA.

Syzonenko A. S. THE CONCEPT AND ROLE OF ORGANIZATIONAL SUPPORT IN THE REALISATION OF THE
JUVENILE ANTI-DEVIANT CRIMINOLOGICAL POLICY OF THE STATE

The article is devoted to organizational issues of juvenile delinquency prevention as a nationwide problem. It is
possible to expect positive dynamics in reducing the level of this negative phenomenon in the country only under the
condition of practical implementation of specific policy measures. Criminological knowledge about the characteristics
and features of demoralization and criminalization of children determines not only anti-criminal, but purposeful and
effective juvenile anti-deviant criminological policy of state bodies, as a prerequisite for which is proper organizational
support of government agencies and public associations in the prevention of juvenile delinquency.

The empirical basis of the study is the scientific developments of scientists in the field of criminology and
administrative law. Thanks to a combination of general scientific and special methods of cognition, in particular
dialectical, formal-legal, comparative analysis and synthesis, it was possible to study the empirical material available
in legal science and to obtain own scientific findings that correlate with the purpose and objectives of the article.

It is noted that the dispersion (in terms of numbers and levels of prevention) of tasks in the field of juvenile
delinquency prevention requires considerable organizational efforts to ensure systematic and effective activities of
entities and other participants in this process, which are different in legal status and set of powers.

The author’s definition of organizational support of activity of state bodies and public associations in the specified
sphere of legal relationsissuggested. It isemphasized that organizational support has an additional (auxiliary) character
in relation to the direct criminological (preventive) activities of juvenile delinquency prevention entities. However,
it is a mandatory and necessary condition for the effective implementation of juvenile anti-deviant (criminological)
policy in the state.

Key words: child, offense, juvenile delinquency, prevention, organizational support, state policy.

ITocranoBka mpooaemu. JloctifKeHHA KPUMiHO-
JIOTiUHOI XapaKTepUCTUKH I0BeHATLHOI 3JI0UMHHOCTI
(oco0u HEMOBHONITHBOTO J€BiaHTA) CTAHOBUTH HAY-
KOBHUH iHTEpec Ta Mae IPaKTUUHY IiHHICTD 3 OTVIATY
HAa Te, II0 CTBOPIOE OiJIBII TOBHE YABJIEHHS IIPO IeTep-
MiHaHTH I[bOT'0 COI[iaJbHOTO0 ABUINA, JAE MOKINBICTE
MPOTHO3YBATH MOAAJBIINI TeHAEHIliI Horo TMHAMIKH,
JaBaTH OIIHKY e(eKTHUBHOCTI aHTUKPUMiHAJILHOI

© A. C. Cuzonenko, 2021

moiTuKM B gep:kaBi. IIpore ouikyBaTtm mosuTuB-
HUX 3MiH y KiTbKiCHUX i AKiCHUX MOKa3HUKAX IIHO-
ro HEeraTMBHOTO ABUINA Y KpaiHi MOKHa JIHUIIe 3a
pesyJabTaTaMy MPAKTUYHOTO BTiJIEHHS KOHKDPETHUX
3aX0/iB BifITOBigHOI IOIITHKY.

CrocoBHO AHTUKPUMiHATBHOI MOJIiTUKHI
B. Tl'onoBkin 3a3Havae, 1110 BOHA HA JOKTPUHAJIBHOMY
PiBHI 3aKpiIIioe TPUHIIMIIOBI MiAX0MM Ta IpiopuTe-
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TH JiSJBHOCTI Iep:KaBuU IIOJ0 PO3B’A3aHHS HA TPHU-
BaJIMit yac TaKoi CyCIiJIbHO 3HAUYITOL MpodaeMu, K
BaXWCT iHTEPeCciB JIOJUHU, JeP:KABU 1 CYCIiIbCTBA
Bix 3moumuHOCTI Ta ii mposasiB. Came Bin edeKTuB-
HOCTi BaCTOCYBaHHA AHTMKPUMIiHAJbHOTO 3aKOHO-
JTABCTBA TTPABOOXOPOHHUMH ¥ CYJOBUMH OPTaHAMU
Ta IIOB’SI3aHOTO i3 MM PiBHA AOBipM IpoMaisH IO
OpraHiB Jiep:KaBHOI BJIAU K Cy0’€KTa 3aXUCTY IXHiX
mpaB i cBo6Oj Bif TPOTHIPAaBHUX IIOCATAHb 3aJie-
JKUTH 3JATHICTh IepKaBy BILIUBATH HA 3JIOUMHHICTH
[1,c. 308-313].

AHamiz ocraHHIX gocTimKeHs i myOmikaii.
3asHaueHa mpo0JeMaTHKa OXOILTIOE AeKiabKa KJIo-
YOBUX IIPABOBUX IHCTUTYTIB i KaTeropiii, AKki pisHoIO
Mipoto BimoOpaskeHi y mpaBoBiit Haymi. YHaCTimoOK
03HAOMJIEHHS 3i 3MiCTOM YMCIEHHMX TyOJaiKarrii
Ha I[I0 TeMy MOKEMO BUIIJINTHU IPi3BUINA TUX aBTO-
piB, poboTu AKMX OyJIM BUKOPUCTAHI B TOCTiMIKeHHI
3a TEBHUMH Kpurepismu. 30KpeMa, HayKOBi Impa-
ni M. Bapamoscbkoro, M. BecemoBa, B. Toxinm,
B. T'omoBkina, B. Mankosa, T. Pekynenxko [1; 2; 3;
4; 5; 6] cranu y mpuroi mig yac 3’ sscyBaHHA HaWKpa-
Ioro (opMaTy Aep:KaBHOI MOMITHKY A 3amobiraH-
HA IOBEHAJNbHIN 3j0umHHOCT; poboru A. J[:xKy:xKu,
0. IIxyxu, A. 3akamioka, 1. Imenka, A. Jlemyxa,
0. JInutuBunosa, C. IToosomnbsroi, M. Caipina [7; 8;
9; 10; 11; 12; 13; 14] — gna 3’sscyBaHHA PO i 0co-
OamBocTell (DYHKITIOHYBaHHA Cy0’€KTiB 3amo0iKHOL
nisabHocTi; po3Bigku II. IIpuiimauenka ta P. Ironi-
Ha [15] — py1a BUBHAUEHHA NOHATTSA Ta 3MiCTy OpraHi-
3aIifiHoTo 3a0e3meueHH 3a3HAUCHOI JiAIbHOCTI ITNX
cy0’eKTiB. ¥V CYKYyImHOCTI BUKODHUCTAHHS OCHOBHUX
MOJIO}KEHb i BMCHOBKIB HASBHMX HAYKOBHUX POOIT
JaJI0 3MOTY OL/IBIN BUBAKEHO MiJiHTH MO TEOPeTHUY-
HOT'O OCMUCJIEeHHS HaABHUX V Ii# cdepi mpobaem Ta
BUBHAUUTH POJb OpraHisamiiiHOro 3abe3leueHHs
B peaJrisalrii saraJapHOLEPKABHOTO 3a0biraHHsA 0Be-
HaJIbHi 3JI0YMHHOCTI B CyUYaCHUX YMOBAaX.

Mero1o cTaTTi € 3’sACyBaHHSA MOHATTS Ta 3HAUEH-
HS OpraHisaimiiHoro 3adesneueHHsa B JiAIbHOCTI Jep-
JKaBHUX OpraHiB i rpoMamchKux 00’emHaHb y cdepi
3amo0iraHHa IOBEHANbHIN 3JOYMHHOCTI AK UaCTUHU
peasisamii 0BeHAJIbHOI aHTHUIEBIAHTHOI KPHUMiHOJIO-
riuyHOI MOJTITUKY B HAIIi# JeprKaBi.

Bukmax ocHoBHOro wMartepiajgy. 3JIOYMHHICTH
HETIOBHOJITHIX € 3yMOBJIEHUM COIliaJIbHUMU TIPOTH-
piuuaMy ¥ eCTPYKTUBHICTIO COIiaTbHUX BiJHOCHH
CTiMKMM Ta B3aKOHOMipDHUM HETaTMBHUM COIliajib-
HO-TIpaBoBuM apuieM. OJHOUYACHO 3i 3IOUMHHICTIO
B I0BEHAJIbHOMY CEPEIOBUII IOITUPIOIOTHCA W iHIIi
CyNIyTHi i1 HeraTuBHi coIliaJbHiI IPOABU: MUAITBO,
HapKOMaHisd, TPOCTUTYIis, OPOAAAKHUIITBO, 0e3/0-
mHicTb. Ii acomianbai GopmMu noBefiHKM HiTeil Tic-
HO IIOB’A3aHi 31 3JI0YMHHICTIO: 3 OZHOTO OOKY, BOHU
€ (hakTopamMu, IPUYMHAMK Ta YMOBAaM{ BUMHEHHA
MIPaBOIIOPYIIIeHh HETIOBHOJITHIMY, a 3 iHIITOTO — 3J10-
yMHHA MOBeJiHKAa 3a3HaueHoi Kareropii ocib merep-
MiHy€ B iX cepeloBUIIli HaBeeHi BHUIIle IOPOKHU I aco-

mianapHUE crocid wutTa [2, ¢. 78]. € me oguH «6iK
Megaji» B IUX HEIPOCTUX BimHOocmHax. HesBarkaio-
Y¥ HA IMUPOKUH HAGip cy0 €KTiB i TeXHOJIOTiH 3axM-
CTy IIpaB AiTel, HAa MPaKTUIl JJA OCTaHHIX YacTO
BUHUKAIOTh 3aI'pO3JIMBi cuTyallil, AKi OUeBUAHUMU
CTAIOTh JINIIEe B HAWOLMBII KPUTHUYHI i Hebe3meuHi
MOMEHTH (CeKCyasibHiI JoMaramHd, Ki0epHacHJb-
CTBO, OYJiHT, BTATYBAaHHA Yy 3JO0UMHHY iAJbHICTH
yepes coliaabHi Meperki Toio). 3 immoro 60Ky, ycy-
HEHHS MOMKJIMBUX 3aTPO3JIUBUX (PAKTOPiB I[UX CUTY-
amifi uepes oOMEeMKeHHA CIIJKYBaHHA (IK HaMKHUBO,
TaKk i y BipTyaJbHOMY IIPOCTOPi), TOTAJbHUN KOH-
TPOJIb i3 60Ky 6aTHbKiB UM iHITKUX 0ci0 MOMKYTEH 00OMe-
JKYBaTH! IPABO TUTHHU HA CAMOBHWPAKEHHS, 3aTpo-
Orixe, € KOHQIIKT IpaB Ta iHTepeciB, KOHIIENTYaJb-
He BUPIINeHHA AKOTO Mae 3a0e3meunTn OaJaHc Mix
VHUKHEHHSIM 3aTpo3 KUTTIO, 3T0POB’10, HOPMAJILHO-
My PO3BUTKY AUTHHM Ta Ii CyyacHOIO colriaisaiieio,
pearisaIilo 3aKOHHMX iHTepeciB y pisHEHX c(epax
CYCIILIBHOTO JKUTTH. BigmoBigHo, 16atouu mpo mpasa
Ta iHTepecu INTWHU, Aep:KaBa MOKe BIABATUC 1 10
3a00pOH, 00MesKeHb Ur 3000B’ A3aHb, K1 CTOCYIOTHCA
AK HEMOBHOJITHIX, Tak i iHIMuX GisvuHUX YU I0pU-
nmuaHuX ocib [3, c. 367; 4, c. 54].

Hapenena 3axkonomipricTs cmonykae M. Bapa-
HOBCHKOTO TIOTVIAHYTH HA MPOMiJaKTHKY IOBEHAJb-
HOl 3JIOUMHHOCTI fAK HA YaCTMHY aHTHUIeBiaHTHOI
MOJIITUKK. YUeHWI HAroJoIIye Ha TOMY, IO CBOE-
yacHe pPaHHE BUABJEHHA Ta COIiaJbHO-TPAKTUUHE
BUDIiIlIeHHA B CYCIiJIbCTBI HA MaKpo- ¥ MiKpocoli-
albHOMY, a TaKOoX iHAWBiZyas bHO-0COOMCTiCHO-
My piBHAX 3a3HAaUEHMX KPUMiHOT€HHUX ABUII Ma€
OyTy TOJIOBHUM HANPAMOM i IpPeIMETHUM 3MiCTOM
CHCTEMH eKOHOMIYHWX, COIliaJIbHUX, KYJbTYPHUX,
MOpPaJbHUX, TPODiJaKTUUHUX Ta IPABOBUX 3aX0/IiB
I0BeHaJbHOI aHTUAeBiaHTHOI noaituku. Id pidans-
HICTH OJHOYACHO € YACTHHOIO (& MOXKJIMBO, OiJbII
IPaBUJILHO CKA3aTH «IepeTuHaeTsea» — A. C.) cori-
aJIbHOI IOJIITUK Y Iep:KaBH Ta CyCIIiIbCTBA, OAHUM i3
MPiOpUTETHUX HANPAMIB COIiaJbHOTO YIIpaBIiHHA,
ToMYy ii 30008’ A3aHi BTiMIOBATH B I[LIbHIN B3aeMogii
He JIMIIle CyAM Ta MPaBOOXOPOHHI opranu, a ¥ immmi
OopraHu Jep:KaBHOI BJaAy, YyCTaHOBU Ta B3akKJa-
IW OCBiTH, KYJBTYpH, CIIOPTY, OXOPOHU 3I0POB’d,
MoOJIOJisKHI Ta iHIII IpoMajchbKi opranisaii, 3aco-
0u macoBoi iH(opmarrii, cim’sa, B3arami Bci akTHB-
HO HaJIAINITOBAHI wieHH comiymy [2, c. 88—89]. Tox
KPUMiHOJIOTiUHI 3HAHHA NP0 XapaKTepHI pucu Ta
0c00JIMBOCTi I0BEHAJNBHOI 3JIOUMHHOCTI CTBOPIOIOTH
HeoOXifHe MiATPYHTS AJA opraHisaiii i mpoBegeHHSA
B Jiep)KaBi He JWIle aHTUKPUMiHAJIBHOI, a ¥ IIije-
CIpsAMOBaHOI Ta e)eKTUBHOI I0BEHAJIHHOI aHTH/IEBI-
aHTHOI KPUMiHOJIOTiUHOI MOJITUKH.

PosnopormenicTs (3a uYMCIEHHUMHU HANpPIMaMU
7 piBHAMEM mpodinaxkTuKM) 3aBHaHb y chepi 3armmo-
0iraHHs [OBEHAJNBHIN BJIOUMHHOCTI BMMAarae HealOu-
SAKUX OpraHisamifHWX 3yCHMJb MIOAO0 3a0e3ImeueHHs
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CHCTEMHOI Ta e()eKTUBHOI JiAJBHOCTI pi3HUX 3a Ipa-
BOBHUM CTaTycoM i HaGOpOM IIOBHOBAKEHb Cy0’€KTiB
Ta iHIMKUX YYaCHUKIB IIbOTO IIPOIIECY .

A. Jlemyx migxpeciioe, o0 METO0 OPraHisaIiiHo-
ro 3abe3meueHH TPOMiIaKTUYHOTO BUAY AiATbHOCTL
€ CTBOPEHHS UiTKO CTPYKTYPOBaHOI cucTeMHU Cy0’ K-
TiB BigmoBigHOTO BUAy mpodinakTuKu, 3abe3meueH-
HA YiTKOCTi B iX JiAJbHOCTI, BCTAHOBJEHHS ITOBHO-
Ba)KeHb Ta PO3MeKYBaHHA (QDYHKIIN MiK OKpeMuMu
CTPYKTYpHUMU ejeMeHTaMHu. [lo cKjJamy HOHATTA
«oprauizarmiiine 3a0e3mMeUeHHA» YUEHWH BKJIIOUAE
TaKOXK S3MICHeHHA HAIVIAAY 34 MisSJbHICTIO IiAIo-
PAIKOBaHUX OPraHiB, opraHisailito mepeBipKu BUKO-
HAHHS TPUUAHATAX aKTiB Ta 0es3mocepemHI0 POOOTY
3 HACeJIEHHAM 3a/IJId HOT0 3aJIyUeHHA 10 MPaKTUYHO-
ro BUKOHAHHA KOHKDETHUX 3aBJaHb y cepi mpodi-
JIaKTUKY IIPaBOIOPYIIIeHb Ha MiABioMUill TepuTOpil
[11, c. 78]. Kpim Toro, opranizariiiiie 3a6es3mneueHHsA
TisTBHOCTI Iep:KaBHUX OPTaHiB IOJISATAE Y CTBOPEH-
Hi, migTpuManHi, rapaHTyBaHHI HEOOXiTHMX YMOB
IJ1d HAJIEXKHOTO IX (QYHKIIOHYBaHHA, III0 3YMOBJIIOE
MOeJHAHHA B IIbOMY IIPOIleci pisHOMaHITHUX 3aX0[iB
agMiHicTpaTHBHOIO, (hiHAHCOBOTO, iH(hopMaIIifiHOTO,
MarepiagbHO-TeXHIUHOTO XapakTepy [15, c. 60]. Tox
yci eeMeHTH 3am00iraHHI IPABOIOPYIIEHHAM, HOT0
piBHi, opmu ¥ BuaM B peanbHil gitficHOCTI TpOABIIA-
I0THCA He caMi 1o co0i, a Jiuiie B pe3yaIbTaTi aKTUBHOL
Ta IiJeCIpPAMOBAHOI AiAILHOCTI MeBHUX CyO0 €KTiB,
SKMMH B IIMPOKOMY COIiOJIOTiYHOMY IIJIaHi € cyc-
MiJILCTBO 3arajloM, OKpeMi colliajabHi rpynu # iHgu-
Biziu, a B COIiaJbHO-IIOJITHYHOMY IIJIaHI — JepiKaBa,
Jlep:KaBHi opraHu, IpoMajichbKi oprasisaiii, rpoma-
naum [6, c. 129].

Ilo ocHOBHUX (YHKIi# cy6’eKTiB 3amobiranus
3JIOUMHHOCTI (TIPo(ilaKTHKY IPaBOIOPYIIEeHb) HAy-
KOBIIi BigHOCATH Taki saxoxu: 1) MoHiTOpHHT i cuc-
TeMaTUYHUY aHaji3 iHopmalii mpo 3JI0UMHHICTD T
OB’ A3aHi 3 HEI0 mpollecw; 2) OopraHisalliio craTuc-
TUYHOTO O0JiKY, COI[iOJOTiUHMX Ta IHIIKUX Bimomo-
CTel IPo BiKTMMisamiro i KpuMiHAIi3aIi0 CYCIiIb-
cTBa; 3) ILIaHYBaHHI, dKe IepeAdavac MifATbHICTH
CTOCOBHO (DOpMYBaHHS 3ac00iB BILINBY, IO 3abe3IIe-
YYIOTh €IUHUN HAIPAM 3YCHJIb YCiX cy0’€KTiB cuc-
remu; 4) 3abesmneueHHa pecypcamu (piHaHCYBaHHI,
MaTepiaJdbHO-TexHiuHe 3abesmeueHHA); D) peasisa-
IIil0 3aXOJiB IOIEPeIKeHHA Ta COIiaJIbHOTO KOHT-
POJII0 3a BJIOYMHHICTIO; 6) IPOTHO3YBAHHS BJIOYWH-
HOCTi Ta CKJaJaHHs Iporpam is ii mimimisarii Tomro
[11,c. 221; 16, c. 251-252].

3amobiraHus MOBEHAJIbHIN B3JIOUMHHOCTI — 1IIe
JiAJBbHICTE YMCIEHHUX CY0’€KTiB IOJ0 HeLOIy-
IIeHHsA BYMHEHHS 3JIOYMHIB HEIOBHOJITHIMM, CKO-
POUYeHHA IX KiJBKOCTi Ta umcia iX yYacHUKIB Ha Till
yn iHmi# tepumropii kpaimm. Kowen cy6’ekt miel
ITisapHOCTI mOTpeOye mMeBHOI persiaMeHTarii mpaso-
BUX OCHOB 3amo0isKHOI AiAJIBHOCTI, II[0 € TapaHTico
JOTPMMAaHHA NpaB i 3aKOHHUX iHTepeciB HEMOBHO-
JiTHIX, BUKJIOUEHHS BUKOHAHHA HUMM HE BJIACTHU-

BUX iM (yHKI# [7, c. 59]. Hudepenmiania saBgann
i KoMmeTeHTHOCTEH cy0’eKTiB 3amobiranHd 10BeHAb-
Hifl 3JI0UMHHOCTi, 3 OZHOTO OOKY, Ja€ MOXKJINBICTH
TiABUIIATY MAacIITa0HICTh Ta e(eKTHUBHICTh aHTHU-
JIeBiaHTHOTO BILIWBY, a 3 IHIIIOTO — IIPU3BOAUTH IO
MHOKHHHOCTI eJIeMeHTIB ITi€l crucTeMu, 110 301iIbITye
BiporigHicTh nyOmtoBaHHA (GYHKIi ab0, HaBIAKW,
BUHUKHEHHA MIPOTAJUH B OpPraHisamiifiHi#l cTpyKTypi
7 KOMYHiKATUBHUX 3B’ I3KaX, KOOPAUHAII AifIbHO-
MaKcUMaJbHAa KOHKpEeTusaIisa 00’ eKra 3amobiranus,
BUBHAUYEHHA 10r0 XapaKTePOJIOTIUHNX BJIACTUBOCTEH
Ta YPa3JINUBUX MiCIb CIPHIE PO3POOIEHHIO BiAMOBI-
HUX CTpaTeril i pyiiHywounx 00’eKT 3aX0/iB, a TAKOXK
KOHITeHTpAIlii 3ycuib cy0’eKTiB 3am00iKHOTO BILIH-
BY Ha I'OJIOBHUX HAIIPSIMAax 3amo0iraHHsA Ta IPOTHIil
3J104MHHOCTI [5, ¢. 157].

0. JI:xy:xa CIYITHO HATOJIOIIYE Ha TOMY, IIT0 KPH-
MiHOJIOTiUHA I0BE€HOJIOTiA Ma€ cBOi crenudiuHi o3Ha-
KM, Ha OCHOBI IKMX BOHA BUALJIAETHCA i3 3araJibHOI
KpuMiHoJIOTii, a came: a) ocobuBUiE 00’€KT KpH-
MiHOJIOTIUHOTO [OCTi[KeHHsd, AKUM € ocoba Hero-
BHOJIITHBOT'O IIPABOMOPYIITHUKA 3 1i crenudiyauMuI
O3HAKaMM, MaKpo- ¥ MiKpOCOIliaJbHUM OTOUYEHHSIM;
0) cmenuiuamx cy6’e€KTiB Ta cuUCTEMY 3aX0/IiB 3aII0-
Oiramms feBiaHTHiE moBemimii, O0e3ZOTVIAIHOCTL
i mpaBomOpYIIeHHAM HETTOBHOJIITHIX TOITO [8, ¢. 11].

3 ormany Ha cuerudiky o6’ekTa samobiramms
(IIpeBEHTMBHOTO BILIMBY) HABiTH Ti cami cy0’eKTH
3amobiraHHa MOKYTb a00 OyTu HamileHi ZOZaTKO-
BOI0O KOMIIETEHITi€10, 00 MiCTUTH y CBOIl CTPYKTYPi
creriamisoBani migposainu (opranu), IPUAATHI I
pobotu 3 HemoBHOmiTHiMu. Cueriarizaiida cy0’ex-
riB (ix mocamoBuX 0ci0) MOXKe BUABIATUCA B HOJAT-
KOBHX BMMOTax IMoA0 ix kBajiikamii Tomro. Boa-
HOYacC N0 CKJIAAy 3a3HAUYEHOI IIiJCHCTeMU MOXKYTHb
BXOJWTH ¥ Taki iHCcTUTYIii, AKi BIacTUBI BUHATKOBO
cepi 3anmobiraHHsa ITPABOMOPYUIIEHHAM cepeq miTei
abo B 3araJpHOMY yCTpoi i PyHKIiOHYBaHHI IeBHUX
Iep:KaBHUX OpraHiB yTBOPIOIOTH IIIJIKOM aBTOHOM-
Hy cuctemy. [IpuriagoM Takumx cy0 €KTiB MOXKYTH
CIYTyBaTH BJIACTHUBA NEIKUM iHO3€MHUM MOMEJAM
I0BEHAJILHOI IOCTHIII crcTeMa I0BeHATbHUX CYIiB a00
K YTBOPEHHS CIIeIliaJisoBaHMX MiAPO3AiIiB y cucTe-
Mmi moninmelicbkux opraniB. IIlogo ocTanHix MO:KHA
BUJLINTY IeKiJbKa OCHOBHMX BapiaHTiB opramisairii
ix misapHOCTI (3ameHo Bif Tiel um immmoi Kpainm):
1) migposgimu kpuminambmol moimii, AKi cmemia-
JIiBYIOThCA HA POBCJiAYBaHHI BJI0UMHIB, YUMHEHUX
HeTOBHOJMITHIME; 2) cucTeMa CIeIiaai3oBaHMX Mif-
po3ainiB, AKi CTPYKTYPHO BXOJATH N0 CKJIALy KpH-
MiHaJBHOI MOJIIII Ta, KPiM y4yacTi B po3cIigyBaHHL
I0BEHAJIBHOI 3JIOUMHHOCTI, aKTUBHO 3aiIMAaIOTHC IIpe-
BEHTHUBHOIO po00TOIO0 B ITi#l chepi; 3) migposminm, ki
B MeJKax 3arajbHOI MPeBeHTUBHOI AiAJIHHOCTI BUKO-
HYIOTh 3aBJAaHHS I0OBEHAJLHOI mpeBeHIii; 4) cucre-
Ma CIeIiaJTi30BaHUX IiAPO3AiNIiB, AKi 3aWMaAOTHCI
BUKJIIOYHO NUTAHHAMHU IOBeHaJbHOI mIpeBeHIii. o
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peui, cydyacHa yKpaiHChbKa MOJeJb IIiIpo3/iTiB oBe-
HaJIbHOI ITPeBeHIIil HAJIeKUTh 10 OCTAHHLOI'O 3 HaBe-
JeHUX THUIIiB Ta XapaKTepuayeThCA cIelliasisaliieio
CAy:K0M BMKJIIOUHO HA MUTAHHAX 3arajbHOI, CIIeli-
asbHOI Ta imguBigyambHoi mpeBentrii [10, c. 16].

3aranmom Oyab-akuil cy0’eKT 3amo0iramHsa ioBe-
HaJbHIM 3J0UMHHOCTI (HABITH cHeliamisoBaHmil)
IIOBHICTIO BifTIOBizaTMMe BCiM O3HAKaM CHCTEMHOI'O
yTBOpeHHA. [lo-mepiiie, BiH 3aBXKJU CKJIAJATUMETh-
cd 3 IEeBHUX €JIEMEHTIB — CTPYKTYPHUX IiJpo3AiiiB
i mepcoHamy; mo-apyre, Ii eaeMeHTH OyAyTh IIOB’d-
3aHi MiK c000I0 B IEBHUH CII0Ci0, IO 3YMOBIIOETHCSA
IITATHOIO T OPraHi3alliiHOIO CTPYKTYPOIO; IIO-TPETE,
KOKHUU cy0’e€KT, He3BAKAIOUM HAa HAABHICTL Oara-
ThOX CIIIBHUX 3 iHITUMU PHC, Oy/e mMo-CBOEMY iHIU-
BimyambauM. 3 oraany Ha HaBegene O. JIuTBMHOB Ta
€. I'magkoBa POOJSATL BHCHOBOK, IO BCi cy0’eKTH
IPOTHUJII BJIOYMHHOCTI Ta IX CTPYKTYPHI eJleMeHTH
iHIMUX PiBHIB € cIIeIiani3oBaHUMY K€POBAHUMH COIIi-
ambHUME cucTemamu [12, ¢. 93]. Tomy He aAuBHO, 1110
IUTAaHHS OPTraHisaIliiiHO-TPaBOBOTO 3a0e3ImeueHHs iX
(byHKITIOHYBaHHA CTAIOTH IPEAMETOM YBaTy He JINIITE
KPUMIiHOJIOTIYHUX, a ¥ agMiHicTpaTMBHO-IIPABOBUX
JIOCJIiIKeHb.

Cy0’exTuBHI Ta 060’ €KTUBHI JeTepMiHAHTH BUMA-
raloTh KOMILIEKCY PiBHOMAaHITHMX 3aXO[iB Ha BCiX
piBHAX TpoTUfil I0BeHaJNbHiN 3m0unHHOCTI. Bimmo-
BifIHO, KOKeH i3 cy0’eKTiB cumcTeMu 3amobiraHs
I0BeHAJIbHIH 3/I0UMHHOCTI, Ha mepexkonanus C. IToso-
JIOIIBKOI, BifITIOBiIHO [0 IPWIMCIB IIPABOBUX HOPM
Ma€ ¢BO€ (PYHKIIioHAJNbHE MPU3HAUEHHS, 00CAT IIpaB
tTa 000B’s3KiB, G)opMU @ METOAM TifJNBbHOCTi, KOM-
merentio. OpHi cy0’eKTH KepyioTh, CIPAMOBYIOTH
i KOOpAWHYIOTH 3amobiKHY HiAJIbHICTH cepen HEIo-
BHOJIITHIX, iHII OesmocepefHLO OPraHi3oBYIOTh Ta
3MificHIOITD mpoditakTruHi i iHIIi HE0OXigHI 3aX0-
mu. Yci cy0’ekTu 3amo0iranasa 10BeHATbHIN 3JI0UYMH-
HOCTi CHMCTEMHO IIOB’s3aHi MiK co0or0. Ba:xanBoio
CHCTEMOYTBOPIOIOUOI0 03HAKOI0 X Cy0’€KTiB € ix
BiZITIOBiJaIBbHICTD 3a JOCATHEHHA IIiJied mpodigak-
TUYHOI AiAnbHOCTI Ta i1 pegyabraru [13, ¢. 9].

JI. Tauak-Bemnuko, aBTOpKa ojHi€el 3 OCTaHHIX
pobir y 1ii cepi HayroBux inTepecis (2021 p.), KoH-
cTaTye, 1m0 eQeKTUBHICT, Po0OTH 3 MPOMGiIaKTUKM
IIPABOTIOPYIIIeHb HETTOBHOIITHIX yV cucTeMi cy0’eKTiB
mpo(inaKTUKY 3HAYHOI0 MipOol0 BU3HAUAETHCA PO3Y-
MiHHSM MicIld I[bOTO BHAY JifJbHOCTI B 3a0e3meyueH-
Hi yMOB dopmMyBaHHA cydacHOi ocodu. Ilpu mpomy
caMa Impo(isaKTHKa IPaBOIOPYIIeHb HETTIOBHOMITHIX
CTAHOBUTH KOMILJIEKC B3a€MOIIOB’A3aHMX 3aXO[IiB
BUXOBHOT'0 XapaKTepy IIom0 3amobiraHHd TpPOABY
OyAb-IKUX BiJXMIeHb y MOBEMiHII HiATiTKAa (3araib-
Ha mpo(intakTuKa) Ta chOPMOBAHUX B OKPEMUX IIiji-
JITKiB (hOpM HEIPUUAHATHOTO B HAIIIOMY CYCIIiJIbCTBI
CTaBJICHHA [0 JIIofiell i cBoix 060B’a3KiB (cmeriaabHa
mpodimakTuKa). ¥ mepIioMy BUIAIKY HAETHCA IIPO
IepeBaKHO BUXOBHUIM BILIMB Ha 0C00y HEIOBHOJIIT-
HBOTO, HATOMICTh y IPYTOMY BHUIIaJKy BUXOBHA PO0O-

Ta TiCHiIIIEe B3a€MOJi€ 3 IICHXOJIOTO-IIefaroTiuyHOoI0
i TpPaBOOXOPOHHOIO AiAMBHICTIO Ta MOXKe 3/IiliCHIOBA-
THCA B MEXKaX CIeniaipHuX ycranos [17, ¢. 12-13].

3asBuuaii cCTeMHA OpraHisalia JidJIbHOCTI Jep-
JKaBHUX OpraHiB i rpoMaficbKux 00’€IHAHB y cde-
pi BamobiraHHS IOBeHAJBHiM 3JO0YMHHOCTI AMKTY-
€ThCA BIIOBITHOIO AHTHUAEBIAHTHOIO IIOJIITHUKOIO,
XapaKTepHUM JIJIA JeP:KaBU MifIX0A0M Yy BUPiIeHHI
3aBIaHb 3araJibHOI Ta CIeIiaJbHOI IIPeBeHINii oBe-
HaJIbHUX B3JIOUMHIB, IHIIKUX NIPOABIB JeMopaJsisairii
mireir i momoxi. Hampuwnazn, Komcruryimia Itamii
3aKpIIIIOE HaBaKIWBIIIY MeTy IIOKapaHHA — Iepe-
BUXOBAaHHA 3acyAKeHOTo. IrajilicbKe KpuMiHaIbHE
3aKOHOJaBCTBO Iepefdayae BUBUEHHA 0co0M 3acy-
I'KeHOT0, POOOTY 3 HUM IICUXOJIOTIB Ta iHImMuX (axis-
1[iB, CIPAMOBaHY Ha 3MiHY aHTUCOIiaJbHUX YCTaHO-
BOK, 3aJIyUeHHA 3acCysKeHUX [0 Ipalli i HaBuaHHd,
penirifime BMXOBaHHA, KYJILTYPHY OCBIiTYy. 3aKoH
MiCTHTb 3aX0/H, ITIO € ATbTePHATUBHIMY 1030aBIeH-
HIO BOJIi (TIepefaua Ha IOPYKM COIialbHIN CIy:KOi,
IoMalrHii apernT, odme:xeHHa cBoboxm). Ili saxo-
o1 He BRJIOUeHI 10 KpuminanbHoro xomexcy Iramii,
OCKiJIbKY BOHU 3aCTOCOBYIOTHCS IiCJIA BUTOJOIIEHHSA
BUPOKY Ha cTafii #ioro BUKOHAHHA Ta HaJeXaThb A0
ctepu peryjaoBaHHA IeHiTEHI[iapHOTO 3aKOHOZAB-
ctBa. HanpasieHHA B pepopmMaTopiii € cuerniaTbHUM
3aX0JI0OM BUIIPABJEHHSA IJIA HEIOBHOJITHIX, TpHUBAa-
JIiCTh AKOTO IOBWHHA OyTH He MeHIIe OJHOTO POKY
[18, c. 501-502].

OnuuM 3 eeKTUBHUX iHCTPYMEHTIB V BUPIilleH-
Hi 3/J000J€HHNX IHUTAHb MiJJTiTKOBOI B3JO0YMHHO-
CTi B CyYacHOMY COIliOKYJBTYPHOMY CepeJOBHUIIL
€ 1oBeHaIbHI TexHoMOTii. CyTHiCTH cyyacHOI Mozmesi
PO3BUTKY IOBEHAJbHUX NMPaKTUK 3HAXOAUTH BUpa-
JKeHHA B TAKUX BUXITHUX MOJOKEHHIX: a) He BUKO-
PHCTOBYBaTH KapajbHiI 3aX0[W, a BUXOBYBaTHU Ta
peabimiTyBaTu; 6) CTBOPIOBATH YMOBH AJIA BiJIBHOTO
PO3BUTKY B COIiOKYJIBTYPHOMY CYCIiJILCTBI AUTUHU
Ta ii caMOCTifiHOI BiIMOBH BiJ acOIiaIbHOI IIOBEIiH-
KU i3 3aCTOCYBaHHAM ITPeBEHTUBHUX IPAKTHUK, eJe-
MEHTiB BiTHOBHOT0 TpaBocy g Tomo [19, c. 14-15].
3asHaueHe B3YMOBJIOE HEOOXiZHICTH (GopMyBaHHSA
BiZITOBiZHOI CTPYKTYPH JleP:KABHUX 1 HeJleP:KABHUX
IHCTHUTYIIi#I, PO3MOMIJM MiX HMMU IIOBHOBAKEHD,
HaTiJIeHHd 1X JIOJICbKUMY, MaTepiaJbHUMU 1 iH(pOpP-
MarifiuumMu pecypcamu Toimo. Cepex pesyabTaTiB
HAYKOBUX JOCJiI/KeHb i3 3a3HAUEHOI TeMaTUKH Tpa-
IUIAIOTBCA IPOIMO3UINiI IIOJ0 BIOCKOHAJIEHHSA Opra-
HisallifiHOTO 3a06e3meueHHs AiSIBHOCTI Jep:KaBHUX
opraiB i rpomMafcbKmx 00’€IHAHb 3a OKPEeMUMU
HaIpAMaMu 3am00iraHHsA I0BeHATbHIN 3JI0UNHHOCTI.
IMono miAnbHOCTI I'PpOoMajChKOCTI BapTO 3ayBayKu-
TH, IO IIi HeJep:KaBHi yUaCHUKHU 3amo0iranHs 0Be-
HAJBHIA 3JOYMHHOCTI MAalOTh 3HAUHMUI IIOTEHITiaJI,
IpUIATHUR I peatisaiii 6araTbox 3aBIaHb V IINX
MIPaBOBiTHOCWMHAX: COIiaJbHOI MiATPUMKM JIiTel
i cimeit, mpomaryBaHHda MOPAJIbHUX I[iHHOCTEM, IIpa-
BOBOI JOIIOMOTH Ta 3ab6e3leueHHs HAHKpAIIuX iHTe-
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peciB IUTWHM y MPEBEHTUBHUX (IIPUMYCOBUX) IIpa-
BOBimHOCMHAaX. Hampukiaj, y 3aXucTi IpaB JIOIUHA
(0co6IMBO TUTHHM) BaIKJIUBY POJb BilirpaioTh aaBo-
KaTu (y ZeSKuX IPaBOBiIHOCHHAX 3a YUYACTIO TiTei
iX yuacTb € 000B’3K0B0OI0), AKi HafAijeHi 3aKOHOM
IIPABOM BHUKOPHCTOBYBATU PisHi 3aco0u CIiIKyBaH-
HA 3 Iep:KaBHUMU OpraHaMM Ta OpraHaMM MiCIIeBOTO
camoBpanysanud [20, c. 467].

SR uacTuHA 3arajJbHOI CHUCTEMU IIPOTUMIIl 3J0-
YMHHOCTI, IigcucTeMa 3amoliraHHa OBeHAILHIN
3JIOYMHHOCTI Hacxifye fAK ii ocHOBHI pucu, Tak i, Ha
KaJb, ii Bagu. Ile y 2007 p. A. 3akasiok 3asHauus,
IO Yepe3 HAABHICTb HUBKM Baj HA3MBATHU CHUCTEMOIO
CYKYIHICTE IUX CyO’€KTiB B YKpaiHi (aKkTUUHO
Hemae migcras [9, c. 347]. Uepes 10 poris M. Cgi-
piH, aHAII3YIOUN IOTVIAAYN HAYKOBI[iB Ta 3 OIJIANY Ha
CTaH HOPMATHUBHO-IIPABOBOTO BPET'YJIIOBAHH i3 ITHOTO
OUTAHHS, HABAKWBCSA KOHCTATyBaTH, IO 3a3HAUEHA
CHCTeMa iCHye JIUIle TEOPETUUHO, Ha 3aKOHOABUOMY
piBHi BoHa He cTBOpeHa. BiH 3a3HauwuB, 1110 y Ipak-
TUYHIA ILJIONMHI TakKa CHCTEeMa Ma€ XapaKTepusy-
BaTuCA 0AraTorpaHHICTI0O BUKOHYBAHMX 3aBIaHb i3
3a0e3meueHHs Oe3MeKu, 3amobiranisd, TpUINHEHHT,
PO3KPHUTTSA ¥ PO3CIiAyBaHHS 3JI0UYNHIB, a TAKOMXK PO3-
MOJiJIOM IIMX 3aBAAHb Mid Cy0’€KTaMu pisHUX pPiB-
HiB, TO0TO iepapxiuHoio modyzmoBoro [14, c. 98].

CxBamena Kabimerom MinicTpie  Yxpainm
y 2018 p. HamiomanwHa cTpaTeria pedopMyBaHHS
CUCTEMH IOCTUIIII 100 AiTei HA mepiox mo 2023 p. €,
0e3yMOBHO, BAIKJIMBIM KPOKOM Ha ITIJIAXY CTAHOBJIEH-
HfA 3a3HAUYEHUX ITPABOBITHOCWH, IPOTEe HE OXOILIIOE
BCi HAIIPAMMY 3a100iraHHS I0BeHANIbHIN 3JI0UNHHOCTI.
Tox comiaabHO-eKOHOMIUHI Ta IiHHiCHO-ifeooriuni
BUKJWKHU CHOTOJEHHA, AKi MeBHUM YMHOM BILIUBA-
I0Th Ha XapaKTep i 3yMOBJIIOIOTH TPO0JIeMY I0BEHAJb-
HOI 3JIOUMHHOCTi, BUMAraioTh KOMILIEKCHOI cTpaTerii
IIPOBEIeHHS I0BeHAJIbHOI aHTHUAEeBiaHTHOI (KpuMiHO-
goriunoi) momituru. IlepmroueproBuM 3aBIAHHAM
y peaJisariii miei moJIiTHKY € opraHisaiiiHo-IIpaBoBe
3a0e3meueHHs AidIbHOCTI Aep:KaBHUX OpraHis i rpo-
MaAChKUX 00’efHAHD V cdepi 3amodiranHsa 0BeHaIb-
Hi#l 3IOYMHHOCTI.

Bucrosku. TakuM unHOM, OpraHisaiiiine sabes-
IeYeHHA TiAJbHOCTI Aep:KaBHUX OpPraHiB i rpoman-
ChbKUX 00’eIHAHD y cdepi 3amobiranus 0BeHAIbHIM
3JIOUMHHOCTI MOJKHA BUBHAUMTU AK CYKYIHICTH
agMiHicTpaTUBHUX, (PiHAHCOBUX, iH(OPMAIiHHUX,
OpraHi3aIifHMX Ta MaTepiaJbHO-TEXHIUHUX 3aX0-
IiB, 3aCHOBAHWX HA BU3HAHUX MiKHAPOTHUX IIPHUH-
IIUIIaxX IOBOMKEHHS 3 OiTbMHU, IO Peasi3yioThes
B Me:KaX I0BEHAJbHOI aHTHAEBiaHTHOI (KpuMiHOJIO-
riyHoi) mOJiTUKY Ta MOJATAIOTH ¥ CTBOPEHHI UiTKO
CTPYKTYPOBAHOI palioHaJbHOI cucTeMu cy0’ €KTiB
(mepsxaBHUX i TPOMAACHKUX iHCTUTYIii), BCTAHOB-
JIeHHI iXHiX IOBHOBaKeHb, PO3MeKYBaHHI (GYHK-
Iif, HaJaroM:KeHHi IJIaHyBaHHS, KoopawHAIii Ta
B3aeMOJil Mik Ii OKpeMHMH CTPYKTYPHUMHU eJie-
MeHTaMu, 3IiCHeHHI KOHTPOJIO 3a iX AisabHiCTIO

B 3a3HaueHiil cdepi mpaBoBigHOCKH. X0Ya opraHisa-
mifiHe 3a0e3neueHHI Ma€ T0NATKOBUM, JOTIOMiKHMHI
XapaKkTep CTOCOBHO 0e3mocepelHbO KPUMiHOJOTIU-
HOi (3amo0isxHo1) AignabHOCTI Cy0’ €KTiB 3amobiranus
IOBeHAJIbHIM 3J0YMHHOCTI, mpoTe € 0060B’SI3KOBOIO
Ta HeoO0XiJHOI0 yMOBOWHO I1s e(eKTHBHOI peasisa-
1Iii IoBeHAJIBHOI aHTHAEBiaHTHOI (KPUMiHOJIOTIUHOI)
TOJIITUKY B JepIKaBi.

3 orusaAy Ha 3a3HaueHe MOYKHA IIPUIIYCTUTH, IO
OpraHisamiiHu{ CKJIAJHUK MiSJbHOCTI Jep:KaBHUX
i rpomMaficbKuX iHCTHTYHi#i y cdepi samobiramms
IOBEHAJIbHIY BJIOUMHHOCTI BKJIOUATHME TaKi 3axXo-
mu: 1) mo6ymoBy ONTHMANBbHOI cucTeMM Cy0’€KTiB
BiTOBigHOI AiAJIBLHOCTI 3 OTJIALY HA KOHIENTYAaJb-
Hi 3acajy I0BEHAJILHOI aHTHAEBIaHTHOI KPUMiHOJO-
riuHOl HMOMITHUKY Jep:KaBu; 2) HOPMATUBHO-IIPABOBE
(hopMasbHE) 3aKPIlIeHHI 3BeJJeHOT0 IePeIiky IInX
cy6’eKTiB Ha piBHI 3aK0OHY 3 HAJiIeHHAM iX Heobxis-
HOI0O KOMIIETEHITI€I0 Ta PO3IOAiJIOM IIOBHOBaYKEHBb
MiK PiBHUMHU CTPYKTYPHUMU eJleMeHTaMu ITi€i cuc-
TeMu; 3) KOOPAWHAII0 AifIbHOCTI Ta 3a0e3IMeueHH s
B3a€MO/Iii IepKaBHUX i rPOMAAChKUX iHCTUTYITIHN Ha
Bcix piBHAX mpodimakTuKu; 4) CTBOPEHHS HAJEXK-
HUX IIPaBOBUX, OpraHisarifinux ta indopmaiiinmx
YMOB AKTHBHOT'O 3aJyUYeHHS TPOMAaAChKUX iHCTH-
TYTiB 00 3amo0iraHus I0BeHANbHIN 3J0UMHHOCTI,
VIPOBaJ:KeHHA iHHOBaIifiHUX (opM B3aeMozii nep-
JKaBHUX 1 Hefep:KaBHUX cy0 €KTiB Ta iHIIUX yuac-
HUKiB miel midnapHOCTi; 5) 3a0e3meueHHI HAIEKHOTO
KOHTPOJIIO 34 AiJIbHICTIO eP/KAaBHUX i IPOMAaChKUX
iHCTUTYIIiHA.

Jloriunmm MIPOJOBKEHHAM JTOCJIiIKeHHS
B HACTYITHUX HAYKOBUX PO3BiZiKax cTaHe (popMyBaH-
HA VABJIEHHA IPO cUcTeMy cy0’eKTiB 3amobiramms
I0BeHAJIbHIH 3I0UMHHOCTI (HagaHHA 6iJbIl KOHKPET-
HOTO iX IepeIiKy) Ta BU3HAUeHHA YMOB ii e(yeK THBHO-
ro ()YHKITIOHYBaHHSA HAa CY4YaCHOMY eTalri.
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JJIEKTPOHHOE ¥TOJOBHOE JEJIO: OIIBIT KASAXCTAHA

B craTre paccmaTpuBaerca onslT KazaxcraHa 1Mo BeJJeHUIO 9JEKTPOHHOTO CYJOIIPOMSBOACTBA [0 YIOJOBHBIM JieJIaM.
IIpuBeneHs! pa3auuHble PYHKIMOHAJEI, PeaJnu3yeMble B PAMKAX KOHIENINH « E-yrosoBHOE fe10», a TaKiKe TeMOHCTPH-
pyeTcs OfuH 13 TaKUX (DYHKIHOHAIOB, KaK «IIyOomuunslit cekrop» MH(opMaInoHHoi cucTeMbl « EAMHBIN peecTp A0CY-
Ie0HBIX paccefoBaHUi» . ABTOD MPUXOIUT K BEIBOAY 00 9(h(heKTMBHOCTY BeIeHUS YTOJOBHOTO CYIOIPOU3BOICTBA B DJIEK-
TPOHHOM (hopMarTe.

Katouesvie cio6a: e-yroioBHOE €710, 3IEKTPOHHOE IIPOU3BOICTBO II0 YTOJIOBHOMY JIENY, CYIOIPOU3BOACTBO B DJIEKTPO-
HHOM (hopMarTe, Tocyae0Hoe paccaefoBaHue.

Coxyposa E. JK. EJEKTPOHHA KPUMIHAJIBHA CITPABA: 1OCBIJJ KASAXCTAHY

¥ cratTi posrianaeTsea nocBix Kasaxcrany mozo BefleHHA eJeKTPOHHOTO CYAZOUYMHCTBA Y KPUMiHAJIBHUX CIIPAaBaX.
Hageneno pisui (yHKITiOHAMN, ITI0 PEaTi3yIOThCA B paMKax KOHIENIi] « E-KpuMiHaibHa clipaBay, a TAaKOXK JEMOHCTPY-
€ThCS OAWH i3 TaKNX QYHKITIOHAIIB, AK «IIybmiunnii cekrop» IHopmaliiinoi cuctreMu «CIMHII peeCTpP AOCYAOBUX PO3-
caizyBaHb». ABTOPKA [Jiila BUCHOBKY IOZO €eKTUBHOCTI BeJleHHS KPUMiHAJIBHOTO CYJOYMHCTBA B €JIEKTPOHHOMY
(opmari.

Karouosi crosa: e-kpuMiHaabHA CIIPaBa, eIeKTPOHHE IPOBAIKeHHA Y KPUMiHAIbHIH CIPaBi, CyJOUYNHCTBO B €JIEKTPO-

HHOMY ()OpMaTi, OCYIOBe PO3CTiAyBaHH.

Sokurova E. Zh. ELECTRONIC CRIMINAL CASE: THE EXPERIENCE OF KAZAKHSTAN

The article studies the experience of Kazakhstan in conducting electronic criminal proceedings. It is provided
different features implemented within the concept of “E-criminal case” and demonstrated one of such features as
“Public sector” of the information system “Unified Registry of Pre-Trial Investigations”. The author concludes about

the efficiency of electronic criminal proceedings.

Key words: e-criminal case, electronic criminal proceedings, legal proceedings in electronic format, pre-trial

investigation.

Benenue yrosoBHOTO CYZOIPOMBBOJCTBA B 3JIEK-
TPOHHOM (hopMaTe Ha CETONHAIIHWUN JIeHb ABJSET-
CA pacIpocTpaHeHHOH ¥ 3(h()eKTUBHON IPAKTUKOM
pasBuThix crTpaH. Tak, mHampumep, B CIIIA paspa-
ooran Beb-mopran PACER (Public Access to Court
Electronic Records), menb KOTOpOTo 3aKJI0UaeTCA
B TIPENOCTABJIEHUU OOIIECTBEHHOCTH MaKCHMAJIbHO
IITUPOKOTO JOCTYNMa K CYAEOHBIM 3aImCAM, CII0CO0-
CTBOBaHUU 0osiee TJIYOOKOMY IIOHMMAHHIO OOIIe-
CTBEHHOCTBIO cymeOHoi cuctemsl [5]. B 2005 roxy
B Besbrum OBLI CO3JaH TMPOEKT 3JEKTPOHHOTO IIpa-
Bocynusa «Phenix», B paMKax KOTOPOTO «3JIEKTPO-
HHBIHA (pafiyi» MOT MOMOJHATHCA MOJUITMEH, aJBoKa-
TOM, cropoHamu u cyaoM [1]. B Cunramype BHeapeHa
NuTerpupoBaHHas 9JeKTPOHHAA CHUCTEMA CYAeOHBIX
pasbupatenbcTs eLitigation [6].

B Pecnybnuke Kasaxcran B 2009 roxy 6nLia
yTBep:kaeHa KoHIemuA MpaBOBO¥M IOJUTHKHU Ha
mepuox ¢ 2010 go 2020 roma, coraacHO KOTOPOi
ompefiesieHa HEOOXOAUMOCTH B perjaMeHTaluu
IOpAAKA BelIeHUA JJEKTPOHHOTO CYIOIPOU3BOJ-
CTBa, 4 MMEHHO B BO3MOYKHOCTH IMCTAHIMOHHO-
ro IPOBeJeHNA pPAJA MPOIeCCYaTbHBIX AeHCTBUI,
B VIPOINEHWM ¥ MOBBIMIEHUN 3PHeKTUBHOCTH
YTOJIOBHOTO IIPOIlecca, B TOM YHCJe YIPOIeHUU
mopagKa gocynebHoro mpoussoacTea [4]. B pamkax

© 9. K. Coxrypora, 2021

peanqm3anuy JAaHHON KOHIeHNNuu B Pecmy6auke
Kasaxcran OblI0 BHEJDPEHO 3JEKTPOHHOE YIOJIOB-
Hoe cymompousBojcTBo. Tak, B nekadpe 2017 roxa
B YIOJIOBHO-TIIPOIlECCYANbHOE B3aKOHOAATEIHCTBO
ObLIM BHECEHbI M3MEHEHHUd, COTJIACHO KOTOPBIM
JIUII0, BeAyIllee YTOJIOBHBIM IpoOIlecc, BIPaBe IO
CBOEMY YCMOTDEHUI0 BECTH YTOJOBHOE CYAOIPO-
M3BOJCTBO B 3JIEKTPOHHOM (hopmare [7].

B cooTBercTBMM € IOAIYHKTOM &) NYyHKTa 3
VHCTPYKIMH O BeJIeHUHN YIOJIOBHOTO CYIOIIPOU3BOJI-
CTBa B BJIEKTPOHHOM (opMaTe 060C00JEHHOE IIPO-
M3BOJCTBO, BeAyIleecs OPraHOM YTOJIOBHOTO IIPec-
JIEJOBAHUA TI0 TOBOAY ONHOTO WJIM HECKOJBKUX
YTOJIOBHBIX IIPABOHAPYIIEHUH B 2JEeKTPOHHOM (hop-
Mare IOCPEACTBOM MOy e-Y [l, ABIgeTcs SIeKTPo-
HHBIM YTOJIOBHBIM fejioM [3]. B cBoIo ouepesb MOAY.IHL
e-Y]I mpencrasisaer coboii ¢yukriumonan Wudopma-
IUOHHON cucTeMbl «EmuHBIE peecTp moCymeOHBIX
paccrenoBauuii» (gmamee — UC EPIP), mpemHnasHa-
UeHHBIN [AJ OpraHu3aIliy IOATOTOBKH, BeJeHH,
OTIIPABJIEHNUS, TIONYUEHUA U XPAaHEHUS HJIEKTPOHHO-
r'o yroJioBHOTO geia [3].

BeneHne yroJoBHOTO CYZONPOM3BOACTBA HA CTa-
IWKM JOCcyAeOHOTO paccIefoBaHUA B DJIEKTPOHHOM
(dopmate ocymiecTBiadgerca B mMoxyse e-Y ][ mocpen-
CTBOM:
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AT TEFTEN TERCEPYIIHY
P EAR TIORNTIA D | BYKADARLIK
CEXTOPY

TIYHAMNHEN CEXTOP EJIMHONO
PEECTPA NIOCY RELMEX
PACCINEQOBANHWA
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Puc. 1. JIuunbrii kabuHer nmoab3oBarensa «IIyoanunsiii cekTop»

3aT0JHEHNA He00XOJUMBIX VUETHHIX CBEIeHUH U
PEeKBUBUTOB 3JeKTPoHHEIX opm B IC EPIIP;

CO3IAHUA SJIEKTPOHHBIX AOKYMEHTOB Ha HMelo-
IUXCA Ia0JI0HAX

MOANKUCAHUSA IEKTPOHHBIX TOKYMEHTOB yUaCTHHU-
KaMU YTOJIOBHOTO IIPOIECCa IIPW HOMOIIM 3JIEKTPO-
HHOI 1[()pOBO# IOATINCY I ILIAHIIIETA IOANNCH;

VBeJOMJIEHUS ¥ BBI30BA YYACTHUKOB YTOJOBHOTO
mpoliecca ¢ IoMOIIb0 SMS-omoBeleHn;

9JIEKTPOHHOTO B3aMMOJEHCTBUA C CYOM B IIEJIAX
obecreueHns MPOIECCOB IO PACCMOTPEHUIO YIOJIOB-
HBIX JIeJl ¥ MaTepPHAaJoB B 3JIEKTPOHHOM (hopMaTe;

9JIEKTPOHHOTO B3aWMOJEHCTBUS C OSKCIEPTAMU,
CIIEUAIACTAMY;

(yHKIIMOHWPOBaHUA HyOJMUHOTO ceKTopa [3].
CnenoBaTeibHO, MOAYJb e-Y][ mpemycMmaTpuBaeT
BCE ATAMBI TOCYAeOHOTO TPOMBBOACTBA IO YIOJIOBHO-
My geny.

Tax, meJsbio pacciie[JOBaHUA e-yIOJIOBHBIX JIe]I pea-
JIN30BaHBI TaKWe QYHKIIMOHAJBI, KaK JOCTYII B CHCTE-
MYy IIOCPEICTBOM Tpex(paKTOpHON ayTeHTHU(IUKAIUN
(ALIII, norwm/maponb, Ouomerpus), «e-3Kanmoba»
(momaua :xa00 yyacTHHKAMHU Ipoiecca B online-pe-
xume), APM «Kpumunanucr» (3JIeKTPOHHOE Ha3HAa-
yeHHe ¥ MOJIyYeHre KPUMUHATUCTUUECKUX HCCIeN0-
Banuii), APM «9kcmepT» (9JIeKTPOHHOE HA3HAUEHME
U TOoJyueHue CyAeOHBIX dKCIepPTu3), paspadoTaHbI
mabaonbl 6osiee 300 6as30BBIX IIPOIECCYATBHBIX
ToxyMeHTOB [8]. Kpome Toro0, MMeeTcAa BOSMOMKHOCTD
CAaHKITMOHUPOBATL CJEICTBeHHEBIE NeHCTBUA U pac-
CMATpUBATh XoJaTaicTBa 06 M30paHuM Mephl Ipece-
YeHUS TaKKe B DJIEKTPOHHOM (opmare. KorTposs
3a NTEeUCTBUAME MOJKHOCTHBIX JIUI II0 KOHKDETHO-
My Heay, ux QUKCUPOBAaHWE M XPaHeHHe OCYIeCTB-
JIgeTCA TOCPEACTBOM MOAYIA «AypHAIUPOBaHIE»
COOBITHH.

Kax 6n110 0TMeueHo panee, B pamkax MC EPIIP
neiictByer mopcucreMa «IIyOMMUHBIE  CEKTOD».
Ionyunts uadopmanuio us «Ilybamumnoro cexropas
BIIpaBe YYACTHUKHU IIPOMBBOJACTBA II0 YIOJIOBHOMY
neny (IOTepIeBINNH, TOLO3PEBAEMBIH, 3aIIUTHUK,
SKCIIEPT, CIIEIUAINCT, IIePEBOJUNK , METMATOD 1 T.[.)
IpU HAJIUYMAU 3DJIEKTPOHHOU NM(GPOBOHA IIOANUCHU.
Hu:xe mpeacrasiieH JUYHBIA KabHUHET I0JIb30BATET
«IIyOmuvHbIN CEKTOP» , C MOMOII[HI0 KOTOPOTO MOKHO
moJaTh 3aABJIEHNA, XOJaTaiicTBa, KajJo0bl, 03HAKO-
MUTBCS ¢ MaTepUAJaMU YTOJOBHOTO Aejia u T.1. [2]:

Crenyer OTMETHTB, UTO 3alllUTa KAHAJOB CBA3U
OCYIIECTBIAETCS IIOCPEACTBOM CIEIMAJbHBIX IIPO-
rpaMmMHo-annapataeix KominiekcoB CERTEX VPN,
CUCTEMATHYECKU IIPOBOAATCA CAHKIMOHWPOBAHHEIE
DOC-ataku ¢ npuBsieueHueM crenuanuctos IleH-
Tpa aHaJIM3a U paccjefoBaHUA KuOepaTak C IeNbio
obecmeueHns 0e30IACHOCTH OT BO3MOMKHBIX XaKep-
CKHUX aTaK U BBISBJICHUS YSI3BUMOCTEH cucTeMsl [8].

TakuMm o00pasoM, pacciegoBaHHe YTOJOBHBIX
IeJl B DJIEKTPOHHOM (opMare obecreynmBaeT IIPO-
3PAuHOCTb YT'OJIOBHOTO CYAOIPOM3BOACTBA, COCTS-
3aTEJILHOCTh CTOPOH, 3AIATY IIPAaB UEJIOBEKAa B yTo-
JIOBHOM Tiporiecce. Kpome TOT0, «e-yroJIOBHOE IEJI0»
yiKe IPOAEeMOHCTPHUPOBAJO CBOIO 3(PMEKTUBHOCTH U
pesyabraTuBHOCTS. Tak, B 2020 rogy ymeanHBINR BecC
3JIEKTPOHHBIX YTOJIOBHBIX el B 00IIe#dl CTPyKType
JIocyne0HBIX IpousBoAcTB cocTaBmi 43% (115811 us
272641)[8].
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IMOHATTS TA IPUHITAIINA B3ACMO/II CJITY0T0 3 ONIEPATUBHUMHU MIIPO3IIIAMA
B KPUMIHAJIBHOMY ITPOBAIGKREHHI

¥ craTTi pOSrIAHYTO MOHATTSA B3AEMOJIi OPraHiB JOCYJOBOTO PO3CAiLYBAHHSA 3 ONepPaTUBHUMY mmigposaitamu Harri-
OHAJILHOI MOJIIIiT B MeKaX KPUMiHATHHOTO TPOBA/MKEHHS Ta 3 METOI PO3KPUTTA i PO3CIiAyBaHHA KPUMiHAJIBHUX IIPa-
BoIOpyIIeHb. BoHa mepenbayae BUKOPUCTAHHS CIiIIBHUX 3YCHJIb ¥ POSKPUTTI Ta PO3CAifyBaHHI KpUMiHAJIBHUX IIPABO-
HOpPYIIEHD Uepe3 IOETHAHHA METOZAIB Ta 3ac00iB, BIACTUBUX IUM CIy:K0aM. 3BepTAEThCsA yBara Ha HeOOXifHiCTH TaKol
B3aeMOfii i BKasyeThea Ha ii eekTuBHiCTE. B3aeMomisa coiguoro Ta onepaTUBHUX IiAPO3AiIiB 3yMOBIeHA TAKUMMY 00’ €K -
TUBHAMU IIepeIyMOBaMU, AK CILIbHICTD 3aBAaHb; BiIMiHHICTh y TOBHOBAXKEHHAX; cIenu(iuHiCTh C1JI, 3aC00iB Ta METOAIB
60poTHOU 3i 3JTOUMHHICTIO; CAMOCTIHHICTh Ta MiJBUINEHHA PiBHA POOOTH 3 IONEPeKeHHA Ta POSKPUTTS KPUMiHATHHUX
IIpaBOIIOpYIeHb. BaaeMozia Mix caifuuM Ta ollepaTUBHUMY IipO3aiTaMu MOsKe Peali30oByBaTUCA K Y IPOIlecyalbHil
(opwmi, BperyipoBaHili HOpMaMu KPHMiHAJIBHOTO IIPOIECYaJbHOTO 3aKOHOJABCTBA, TAK i B HEIIpoIleCcyasbHil, a00 opra-
HizamiitHiii. OKpeMa yBara mpuiJf€ThCsa BUSHAUEHHIO Ta aHAII3Y OCHOBHUX IMIPUHIINIIIB TaKOi B3a€MOJil B KpUMiHAJb-
HOMY IIDOBaJ’KeHHi, 110 3a0e3IeYyIOTh IOBHE, IIBUIKE Ta HEYIEPeJKeHe T0CYL0Be PO3CAiIyBaHHA KPUMiHAJBHUX IIpa-
BomopyireHb. OCHOBHUMY IPUHITAIIAMY B3a€EMOi1 CJIiJUOTr0 3 OIepATUBHUMH MiAPO3AiJaMK € JOTPUMAHHA 3aKOHHOCTI,
KOHCTUTYLifHUX IpaB i cB0OOJ IrpoMajifAH; KOMIIJIEKCHEe BUKOPUCTAHHS CUJI Ta 3ac00iB; IepcoHaJbHA BiAMOBiTaNbHICTE
KOJKHOT'0; CAMOCTIifHiCTB CJIIAYOTO B IPUHHATTI pillleHb, a OIePaTUBHUX HMiApPO3AiTiB — y BHOODi 3ac06iB Ta METOAIB Ome-
PATHBHO-POBIIYKOBOI AisIILHOCTI; Y3TOMKeHICTh IIaHyBaHHSA CIiUNX il Ta OIepaTHBHO-PO3IIYKOBUX 3aX0/iB; OesIe-
PEepBHICTH B3a€MOZil B Me:KaxX PO3CHiTyBaHHA Ta POSKPHUTTSA KPUMiHAJIHHUX IIPABONOPYIIEHD N0 MIPUHHATTA PillleHHS
00 KPUMiHAJIBHOI CIIPaBHU. ¥ CTAHOBJIEHO TAKOK OCHOBHI 3aBIaHHA B3a€MO/Iii: 3a0e3meueHHA HeBiAKIATHUX CJIiTumnX
Iiii Ta OIepPaTHUBHO-PO3IIYKOBUX 3aXO0/iB Il Uac KpUMiHAJIbLHUX IPABONOPYIIEHD; BcebiuHe Ta 00’ €KTUBHE PO3CIiIyBaH-
HA KPUMiHAJBHUX IPABONODPYIIEHDb, CBOEUACHE BUKPUTTH Ta IPUTATHEHHA 10 RpHMiHaJILHoI BipmoBizasbHOCTI 0Cib, AKi
ix BumHMIN, a TAKOXK PO3IIYK 0Cib, I0 SHUKJIN; BXKMBAHHA 3aXO0/iB, CIPAMOBAHUX HA BiANIKOZYBAHHA MaTepialbHUX
30UTKiB, 3aBIaHUX rpoMajAHaM Ta OpramisaIiam He3aJIeXHO BiJ dopm BJIACHOCT] 3JIOUMHHUME ,E[IHMI/I BUHHUX 0Ci0.

Kanawuosi ciosa: B3aeMoIis, OpraH JOCYAOBOTO PO3CIiYBaHHS, CIiTUNi, OTIEPATUBHI IiAPO3AiIN, KpUMiHATIbHE IPO-
BaJ’KeHHA.

Kravchuk I. I, Andrushko M. V. CONCEPTS AND PRINCIPLES OF INVESTIGATOR’S INTERACTION
WITH OPERATIONAL DIVISIONS IN CRIMINAL PROCEEDINGS

The article considers the concept of interaction of pre-trial investigation bodies with operational units of the
National Police within the framework of criminal proceedings and for the purpose of detection and investigation of
criminal offenses. It involves the joint effort to detect and investigate criminal offenses by combining the methods
and tools inherent in these services. Attention is drawn to the need for such interaction and indicates its effectiveness.
The interaction of the investigator and operational units is conditioned by such objective preconditions as common
tasks; difference in their powers; specificity of forces, means and methods of fight against crime; independence and
increasing the level of work on prevention and detection of criminal offenses. The interaction between the investigator
and the operational units can be realized both in the procedural form, which is regulated by the norms of the criminal
procedural legislation, and in the non-procedural form or organizational. Particular attention is paid to the definition
and analysis of the basic principles of such cooperation in criminal proceedings, which provide a full, rapid and impartial
pre-trial investigation of criminal offenses. The main principles of the investigator’s interaction with the operational
units are observance of the law, constitutional rights and freedoms of citizens; integrated use of forces and means;
personal responsibility of everyone; independence of the investigator in decision-making, and operational units — in
the choice of means and methods of operational and investigative activities; consistency of planning of investigative
actions and operative-search measures; continuity of cooperation within the investigation and disclosure of criminal
offenses until a decision is made on a criminal case. The main tasks of interaction are also established: provision of
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urgent investigative actions and operative-search measures at commission of criminal offenses; comprehensive and
objective investigation of criminal offenses, timely detection and prosecution of those who committed them, as well
as the search for missing persons; implementation of measures aimed at compensating for material damage caused to
citizens and organizations, regardless of ownership, by criminal actions of the perpetrators.

Key words: interaction, pre-trial investigation body, investigator, operative subdivisions, criminal proceedings.

AxTyaabHicTh TeMu gocaigkenna. HeBusnauena
Ta HecTabinbHA 00CTaHOBKA Y cdepi AepKaBHO-IIpa-
BOBOTO YCTPOIO, a TAKOMK CKOPOUYEHHS MaTepiajib-
HO-TexHiuHOi 0asy HaAyYKM, 30KpeMa IOPUIUYHOI,
IIpu3BeJiX [0 BificTaBaHHSA HAYKOBOI IYMKH Bif
moTpeb ciaiguoi i cygoBoi mpakTHKM, BifiCyTHOCTL
CTUMYJIiB PO3POOKY (DYHIAAMEHTAJbHUX Ta MPUKJIA]-
HUX mpobaeM ocranHboi. OKpiM mbOTO, 3arocTpe-
Ha COIiaJbHO-eKOHOMiuHA 00CTaHOBKA, IIPaBOBa
0e3rpaMOTHICTL 3YMOBJIIOIOTH OeslepepBHE IiABHU-
IIeHH PiBHA 3JI0YMHHOCTI B YKpaiHi. YpaxoByooun
BUKJIaJleHe, MOKHA 3ayBAKUTHU, 110 KPUMiHOTeHHA
0o0CTaHOBKA, KA CKJIajgacsd, Ta 0B’ 3aHi 3 MM HOBI
3aBIaHHA 3 60POTHLOM 3i BJIOUMHHICTIO MOPYIIYIOTh
NUTAHHA CTBOPEHHS TakuWX (Popm opramiszamii Ta
JIisILHOCTI IPaBOOXOPOHHUX OPraHiB, AKi 3abesime-
yaTh 3MII[HEHHSA IPABOIOPAAKY Ta e(eKTHBHICTHL
6oporwbu 3 Heto. Ile crocyeThed i Takoi cnenudivnol
rajxysi JifgjapHOCTi, K KPUMiHAJbHE CYIOYHUHCTBO,
TOOTO MOPAAKY B3a€MOJii opraHiB JOCYZOBOIO PO3-
CAiTyBaHHS Ta OMEPATHUBHUX Higpo3dimiB. OcTaHHA
Iocijtae He OCTaHHE MicIle B CTPYKTYPi B3a€MOBiTHO-
CHH OpTaHiB, AKi 0esmocepelHbO IPOBALATh JiAJb-
HICTh i3 POBKPUTTA Ta PO3CIiAyBaHHSI KPUMiHAb-
HUX IPABOIIOPYIIEHb.

[IuTamusa opraxisaiii B3aeMoii cTalOTh yce O1IbII
aKTyaJbHUMHU, IO POOUTH BUHATKOBO 3HAUYIUMMU
BiZTIOBiTHI TOCTiMMKEHHA K 3araJbHOTEOPETUYHOTO,
TaK i MpPUKJagHOTO XapakTepy. Bsaemopis opranis
JOCYZOBOT'0 PO3CJIiTyBaHHSA Ta OMEPATUBHUX IIiAPO3-
IiTiB € IpeaMeToM CIeIiaJbHUX HAYKOBUX IOCJi-
mkeHb. IIuTaHHAMY MPUHININB 1X B3a€MOJIl y CBilt
yac saumasiucsa Taki gmocaigaumku, ax B.M. Buxos,
JI.A. Topain, O.4. Myouncbruii, B.C. 3emenersruit,
JI.M. Jlo6oiixo, B.f. Ileremim, B.B. IluBomapos,
M.A. Iloropeusbkuit, [I.I1. [Tucemennwuii, 0.B. Cuneo-
kuii, C.B. CrinbKo Ta iH. ¥ iXHiX HayKOBUX Impanax
c(hOpMyJIbOBaHI BaMKJIWBI ITOJIOKEHHSA IIPOIECYab-
HOTO, OPraHi3aIlilHOr0 Ta IICHMXOJIOTiIYHOr0 Xapak-
Tepy, AKi € TEOPeTHUYHUM MIiAT'PYHTAM IOJATBITHX
JIOCJTiIKeHDb 3 YPaxXyBaHHAM CYYaCHUX peaJrii.

Mertoro mocmimiKeHHA € aHAI3 MOHATTS TAa YMOB
(TpuHIINIIIB) B3a€MOAil CIiAUOTO 3 OImEpPATHBHUMU
migposainamu, iX XxapaKTepUCTHKa B YMOBaX YNHHO-
I'0 KpUMiHAJIHHO-IIPOIECYATHHOTO 3aKOHOJaBCTBA.

IlomaTta «B3aemoxmisg» Oarartorpanme, i pisHi
HAyKM BU3HAYAIOTH MOT0 3 Pi3HUX cTOpiH. 3rimgmo
3 (pisoco)cbKUMHU TOTJIAJAME B3aeMOAisa — (iyo-
copcbKa KaTeropis, 1o Bifodpaskae Ipomecy BILJIHU-
By 00’€KTiB OfiHE HA OLHOTO, iX B3a€MHY 3yMOBJIE-
HICTh Ta HOPOAKEHHS OJHUM 00’ €KTOM iHIIIOTO.
Bsaemogia — me 06’ekTuBHA Ta YHiBepcaaIbHA (Pop-
Ma pyXy, PO3BUTKY, AKA BU3HAYUAE iCHYBAaHHA Ta

CTPYKTYPHY opraisamiio 0yab-aKoi MarepiaabHOi
CHUCTEMH.

Konkperusyiouu 1e mOHATTS, MOKHA POSTIAHYTH
B3a€EMO/IiI0 OpTaHiB BHYTPIIIHIX CIIPaB, K IIe 3aIpo-
IIOHOBAHO HAYKOI0 OII€PAaTUBHO-PO3IITYKOBOI AiIBHO-
CTi, 3a IKO0I0 B3AEMOJiA — Il JiAIbHICTD, SKa IMOJIATAE
B HaMOiIbII JOIiIbHOMY BHOOPi Ta peasisamii opra-
HiBamiiHMX Ta TAKTUYHUX 3aXOJiB, CIIPAMOBAHUX
HA CTBOPEHHS ONTHMAJbHUX YMOB JJISA BUPIiNIEHHSA
3aBJaHb 00POTHLOM 3i BIOUMHHICTIO Uepes 3AiliCHeHH S
BIIOPAAKOBAHUX Ta B3A€MOIIOB’ A3aHUX Aill ;BOMA a00
Oinpire cy6’exramu [1, c. 36].

Ille 6imBIMT KOHKPETHM3YIOUHN IOHATTA Ta 3aJu-
IIA0YNCh ¥ MeKaxX HAYKHW OMEPaTHBHO-PO3IIYKOBOI
TisIBHOCTI, MOKHA 3POOUTH BUCHOBOK, IO «B3ae€-
MOZisl OIepaTMBHUX IiAPO3ALIIB Ta ciifcTBa — Iie
OCHOBaHA HAa 3aKOHi, Y3TrOA:KeHa IJIAMU, MiCIIeM Ta
YacoM AiAJbHICTH Cy0’€KTiB, 3MilfiCHIOBAHA 3 METOIO
TOTIepeYKeHHA, POBKPUTTS Ta PO3CHiAYBAHHA KPHU-
MiHAJTBHUX IIPABOMOPYIIEHD, & TAKOMK PO3IIYKY 3JI0-
yuHIiB» [2, ¢. 13-14].

HeobxigmicTs TicHOI cmiBmpalli caiguoro amapa-
Ty 3 OIEPATMBHUMH IIiPO3TiJlaMd BU3HAUAETHCS
THM, III0 3araJIbHi 3aBJaHHI BOHU BUPILIYIOTh Pi3HNU-
mu Merogamu. OpraHu IOCYZOBOTO PO3CIiTyBaHHSI
po0JIATE ITe B ImpollecyaabHill GopMi, To6TO 3a ZOTMO-
MOTOI0 IIPOBAKEeHHA CHifumx (PO3LIYKOBHUX), IPO-
IecyaJIbHUX Jill, TOAI AK ONEpPaTWBHI migpos3miau —
V BUTJISIIL OTIePATUBHO-PO3ITYKOBUX 3aX0/iB.

XapakTepusylouu CYTHICTh B3a€EMOAil ciimguoro
amapaTy Ta omepaTuBHHUX migposmpini, C.B. Mypa-
IITOB 3a3HAUMUB, 1[0 BOHA Iepeabdauac CIiIbHi 3yCUIIIA
B PO3KPHUTTI Ta PO3CHiAyBaHHI KPUMiHAJbHUX IIpa-
BOIIOPYIIIEHDb Uepes IMOeJHAHHA METOHAiB Ta 3aco0iB,
BJIACTHBUX IIMM CJIY:K0aM. 3a YMOB YiTKOT'O PO3MEK-
YBaHHS IIOBHOBAKEHb CJIIICTBA TA OIEPATUBHUX IIijI-
PO3IiTiB B3AEMOMis CIiIUOTO Ta ONEPATHUBHUX IIijI-
PO3iniB 3yMoBJIeHA 00’ €KTUBHUMY ITePEIYMOBAMMU:

— CILIBHICTIO 3aBIaHb, II[0 CTOATDL Iepel HUMHU,
3 PO3KPUTTSA KPUMiHAJIBHUX IIpaBomopylIleHb. IIpa-
IiBHUKY OpraHiB [JOCYZOBOI'O PO3CIiIyBaHHA Ta
OIIepATHUBHUX IMiAPO3IiMiB 3a CBOIM CIy:K00BUM CTAa-
HOBHIIleM 3000B’sg3aHi 3amofiraTé KpUMiHAJILHUM
MIPAaBOIOPYIIIeHHAM, IPUMUHATH i PO3KPUBATH IX,
CIIPSAMOBYBATH CBOI il Ha JIKBiJaImio 3J0YMHHOCTI
1 mpwumH, 10 ii TOPOIKYIOTh;

— BigmiHHiCTIO MOBHOBaXKeHb. [lil caigdoro cipsa-
MOBaHi Ha OTPMMAaHHSA TOKAa3iB, a OIepaTUBHUX IIijI-
PO3IiTiB — HA BCTAHOBJIEHH JKEPes TOKa30BuX (paK-
TiB, peai30BaHUX Y AOKA3U CJIiIUNMU.

— crenuivHiCTIO I, 3aC00iB Ta METOAiB 60POTh-
0u 3i simoumuHicTO. [iANpHICTS Caigunx migposmimiB
CYBOPO perjiaMeHTOBaHA KPUMiHAJbHO-IIPOIECYAJIb-
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HUM 3aKOHOM, III0 BU3HAYa€e XapaKTep 3aCTOCOBYBa-
HUX HUMU 3acobiB i metoxiB. Pobora omepaTuBHUX
migpo3ainiB hopMyeThesa 3 aAMiHICTPATHMBHO-IIPABO-
BOi, IporecyasbHoi (y BUTJIAAI Ji3HAHHS), a TAKOXK
OTIePATUBHO-POBIMIYKOBOI  mismbHOCTI.  OcramHA
XapakTepHa Jullle iM i Mae HaiiBarowmiiie 3HaueH-
H4 B 00csa3i 3ac00iB Ta MeTOLIB, IO 3aCTOCOBYIOTHCSA
HUMH Y B3aEMOJIIi 3i corigummu;

— caMOCTifHICTIO CJIi[Y0ro Ta olepaTUBHUX CIIiB-
poOiTHMKIB, 10 BUILIMBAE 3 BificyTHOCTI agMimicTpa-
THBHOI IiATIOPSIIKOBAHOCTI iX ofHe ogHOMY. B3aemo-
JIifour, BOHU 3aCTOCOBYIOTDH Ha BJIACHUH PO3CY[ Ti U
immi BiactuBi iM 3acobu Ta Meroxu. Bsaemoznia me
MOKe OyayBaTHCS HA HiJIOPISKYBaHHI, B il OCHOBY
Mae 0yTH TMOKJIafeHa He3aleKHiCTh KOMKHOTO 3 Opra-
HiB, fIKi CIiBIIPAITIOIOTE;

— MiJBUINEHHAM pPiBHA Po0OOTH 3 MOMEPeIKeHHS
Ta POSKPUTTA KPUMiHAJBHUX IIpaBomnopymiens. Ilpa-
BUJIbHO OpPraHi3oBaHA B3a€EMOid JOIOMArae Ipapo-
OXOPOHHUM OpraHaM MiABUIUTH AKICTb Ta e(DeKTUB-
HicTb cBO€i POOOTH, MO3BOJISE AOCATTH BUPIIEHHSA
3aBaHb, IO CTOATDH Iepel HUMH, 32 MiHIMAaJIbHHX
BUTPAT CUJI Ta 3acobiB [3, ¢. 297-298].

Bsaemogia mik opraHamu IOCYJOBOT'O PO3CIimy-
BaHHA Ta ONEPATMBHUMU WiJpo3fijaMu MOXKe pea-
Ji3oByBaTHCA Yy JBOX OCHOBHHX (popmax. Ilepmra
(hopma — mporecyasibHa B3a€MOifd, AKA UiTKO per-
JlaMeHTOBaHAa HOpMaM! KPUMiHAJbHOTO IIPOIECY-
aJIbHOTO 3aKOHOJABCTBA 1 MOXKe 3[iMiCHIOBATHCA 3a
JOTIOMOTI'00 IIPOBEIeHHS OIePATUBHUMMY IIipo3aiia-
MU caigumx (pO3IIYKOBUX) Aifl Ta HETJIACHUX CJif-
yux (PO3ITYKOBUX) Aill 38 MHUCHMOBUM JOPYUYEHHAM
CJIiuoro; 3mificHEeHHS IPHUBOLY IiZ03pIOBaHOr0 ado
JK CBiJKa; 3aTpPMMAaHHS IIiJO3PIOBAHOI0, HOT0 PO3-
IyKyBaHHA Toifo. [lpyra gopma — HempollecyajabHa
(opramisamiiina) B3aeMo/is, AKa peasis3yeTbcs CTBO-
PEHHAM CJIiIU0-0IMEePATUBHUX TPYI, PO3POOIEHHAM
CUiMBbHUX IIJIAHIB IPOBEJEHHA CAiTUuX (PO3IIYKO-
BUX) Aifl i TAaKTUYHUX OIepaliii, CyMiCHUX Oprami-
BallifHUX BaxXofiB 3 e(EeKTMBHOTO BUKOPHCTAHHA
KpUMiHATiCTHYHNX 3aco0iB i MeToAiB, B3aEMHUM
obominom imdopmartiero tomro. Ciig HarosocuTH, 110
MOPYINIeHHA MpollecyaJbHuX (opM B3aeMoAil mix
Yyac PO3CHiflyBaHHA KPUMMiHAJBHUX IIPABOIOPYIIEHDb
MOXKe TPHU3BECTU JO HEMOXKJIMBOCTI BUKOPHCTAHHA
B MeXXax KPUMiHAJbHOTO NMPOBAJKEeHHA OTPUMAHUX
y pesyJbTaTi Takoi B3ae€MOZii JaHMX SK JOKa30BOI
ingopmarrii.

IIpore TicEmit Ta BCceOiUHMI B3a€MO3B’SI30K
Cay:xk0, SKi 3MiMICHIOIOTH MPABOOXOPOHHY (DYHKIIiO,
CILJIBHICTD IIiJIel i 3aBIaHb He YCyBa€ 3HAYHOI Aude-
peHITialii B IpaBOBOMY PeryJoBaHHI JiAJbHOCTI, HE
BUKJIIOUAE AeAKUX BiIMiHHOCTEH 3ajIeXXHO BiJ oco-
OJamBOCTEll KOMKHOTO OpraHy, AKWH 3TiHCHIOE CBOL
(yHK1ii, BKazaHi 3aKoHOM. Y IIpoOIeci POSKPUTTA
Ta PO3CHiAyBaHHA KPUMiHAJbHUX IITPABOIOPYIIEHH
CHiUMi Ta omepaTHBHI MiAPO3IiaN YXBAJIOOTDL Bif
iMeHi ep:KaBy BJIAHI PillleHHs, 10 MiATBEPAKYIOTh

HASIBHICTH Y KOKHOTO 3 HUX IIEBHUX IIpaB i 060B’A3-
KiB um ix BigcyTHicTh. IlpuitHATI HUMM pimeHHA
1040 (PiBMUHUX Ta OPUIUUYHNX 0Ci6 MAIOTh BIAJHMI
Xapakrep i miamaraoTs 000B’ 13K0BOMY BUKOHAHHIO.

Takum yMHOM, peajli30oBaHUM pillIeHHAM VY TIPO-
Ieci B3aeMo/Iil MiK ollepaTUBHUMU IIiAPO3AijaMu Ta
CIHITUMMK HOPUTAMAHHUN METOJ BJIATHUX PO3IOPH-
IKeHb.

Bsaemopia € ogHiero 3 QYHKIIN ympaBaiHCHKOI
TisIBHOCTi, BOHA 3a0e3meuye IO/iJI Ipalli Ta y3roaxKe-
HiCTb Hifi, 1O3BOJIE €KOHOMUTH CHUJIY, T'POIIi, Yac.
3a JOIOMOTOI0 B3a€MOZii peati3yioThCcsa 3aBIAHHI,
AKi He MOKHA BUPIITATH PO3pisHEHMMU i po3’eqHAa-
HUMM TiMU. YIIPaBJIiHHA B3a€MOZi€I0 B 60poThOi 31
3JIOUMHHICTIO Iepenbdauae HAABHICTD IIEBHOTO PEXKH-
MY ITi€i B3aeMo[ii, MiATPUMKA ILOTO PEIKUMY B 3a1a-
HOMY CTaHi, IIOCTifiHe OT0 BAOCKOHAJEHHA 3 METOIO
3a0esmneueHHA aefasi 6imbimoi ed)eKTUBHOCTI IIPaBo-
OXOPOHHOI AiAJIBLHOCTI — yce Ile J03BOJISIE 3POOHUTH
BHCHOBOK, II[0 OJHMM i3 HAaWBaKJIWBIININX NLIAXIiB
aKTuBisarii Ta ontumisamii Bsaemozii y cdepi Kpu-
MiHaJbHOI TIOJITUKM € caMe cHUcTeMa YIIPaBIiHHA
6opoTr6010 31 BouMHHICTIO [4, €. 52—54].

OpuuM i3 3aBIaHb B3a€MOJIl cIiguoro Ta omepa-
TUBHUX IMiIPO3/iIiB € iX oprauisamia Gk 00’ eJHAHHSA
aoneit. Opramisamisa no3BoJisge cPopMyBaTH €IUHY
VIPaBIiHCBKY CHCTEMY, IeBHY OyI0OBYy, cxeMy, Mic-
Ile Ta POJIb KOKHOI CTOPOHHU, JA€ MOMKJIUBICTH Bi-
TpaIioBaTu IpuiioMu Ta MeToiu B3aemopii. Opra-
HisaIifg B3aeMOJii BKJIIOUA€ BCTAHOBJIEHHA IIPaB Ta
000B’A3KiB CTOPiH, TOPAZOK BiTHOCHH, POBCTAHOBKY
cua Ta 3acobiB. Opramisamis Bsaemopii mixk opra-
HaMU JOCYZOBOTO PO3CJIi[yBaHHA Ta ONePATHBHUMU
mifposgisaMu He € MOKJINBOIO 0e3 iHGopMaIliiiHOTo
3a0e3TeueHHs.

Bsaemogitoun, cropoHU 36MPaIOTh, HAKOTUYYIOTE,
30epiraroTh, aHAJI3yIOTh OTPUMYIOTH iHGOPMAIIiio,
dKa 3T0ZI0OM peaidyeThbcsd uepe3 NMPUNHATTA BaKJIU-
BUX YIPaBJiHCBKUX pillleHb y MeXXaxX KOHKPEeTHUX
KPUMiHAILHUX IPOBAKeHb. B3aemomitoun, ciigumit
Ta ONEPATUBHI IiAPO3TiJM IOCTiAHO BiICTEKYIOTH
00CTaHOBKY, HaAMaramThCd Iepeg0aunTH ii 3Mimm,
BUBHAYAIOTh Ta MPOTHO3YIOTh AMHAMIKY 3pOCTaHHSA
Ta CIaay 3JIOUNHHUX BUABIB.

Bszaemopnia mix opraHaMu GOCYZOBOI'O PO3CJIimy-
BaHHA Ta ONEPATUBHUX IIiAPO3IiNiB He € MOKJINBOIO
0e3 HaJIe}KHOTO KepiBHUIITBA. 3a JOIIOMOTOI0 KepiB-
HUIITBA YTOUYHIOIOTHCSA IIiJI Ta 3aBHAHHA B3a€MOIii,
KOHKPEeTU3yIThcA IPUNHOMHU Ta MeETOJu, Bifmpa-
IIBOBYETHCA TaKTWKA Ta CTPaTerid, MiJABUIIYETHCA
e(heKTUBHICTh, JOCATAEThCA KiHIleBUH peayabTat. [le
BILJIMBA€ Ha IOBEAiHKY KOHKPETHUX JIIOAEH, 10 B3ae-
MOZit0Th Mi coboro [5, c. 337].

Oco0mBOTO 3HAUEHHS B IPOIECi B3a€MO/Il CIIifi-
YOT0 Ta OMEPATUBHUX IIiAPO3ALIIB IPUAIIAETHCA
KOHTpoJ10. KOHTPOIL 103BOJISAE€ CBOEUACHO BUSABIIA-
TH MOJKJIWBI HEJONIKYW Ta HEJOIJIAAY B IPOIECi B3a-
€MOJIil, KOHKPeTU3yBaT! paHillle yxBajieHe DillleH-
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Hd, OI[iHIOBATH NMPOMIiKHUI Ta KiHIEBUN Pe3yJbTaT
TisTBHOCTI.

Topkarunch NTUTaHHA PO HOPMATUBHY OCHOBY,
CJIiJl Ba8HAYUTH, 1110 OCHOBHAM HOPMATUBHUM aKTOM,
III0 PeryJIoe IPOIec B3aEMOJil CIiqunx opraHiB Ta
omepaTWuBHUX Mmigpo3xiniB, € Haxas MinicrepcTBa
BHyTpimHix cupaB «IIpo 3arBepmxenna [HcTpyKIil
3 opramisarmii B3aemofil OpraHiB IOCYZOBOTO PO3-
CHiIyBaHHA 3 iIHIMMMM OpraHaMH Ta IiIpPO3aiJaMu
Hamionanbroi mominii Yxpainu B 3amobiranHi Kpu-
MiHAJbHUM IIPDABOIOPYIIIEeHHAM, IX BUABJEHHI Ta
poscaizyBauni» Big 07.07.2017 p. Ne 575 [6]. Lent
HOPMATHBHO-IIPABOBUY aKT He /la€ BU3HAUEHHSA B3a-
eMomii, ajie MOKHA BMBHAUWTU OCHOBHI IIPUHIIUIIN
Takoi B3aeMOJii, IO MOJATaIOTh y: 1) mOTpmMaHHL
3aKOHHOCTi, KOHCTUTYIiAHUX IpaB i ¢cBoOo TpoMa-
IAH; 2) KOMILIEKCHOMY BUKOPHCTAHHi CHJI Ta 3aC00iB;
3) mepcoHAJBbHIN BiATIOBiJAMBHICTE CIiIUOT0, KEpiB-
HUKiB OllepaTMBHUX MiJpO3AiJiB 3a IIPOBeIeHHA Ta
pesyJabTaTH CJIiTuMX Iifl Ta OIepaTHBHO-PO3IIYKO-
BUX 3aX0[iB; 4) CAMOCTIHOCTI CJIiTI0TO B IPUHHATTL
pimrens, OKpiM BUMAAKiB, mepeadaueHNX KPUMiHATb-
HO-TIPOIleCYaJbHUM 3aKOHOJABCTBOM; 9) CAMOCTiii-
HOCTi CIiBPOOITHWKIB OmEpPaTMBHUX IIiApO3IiiB
y Bubopi 3acobiB Ta MeTOIB OIepPaTHBHO-PO3IIYKO-
BOI [ifJILHOCTI B Me:KaxX YMHHOI'O 3aKOHOJABCTBA;
6) y3rom:KeHOCTI IIaHyBaHHA CHiAUNX Aill Ta omepa-
THUBHO-PO3IIYKOBUX 3aXO0/iB; 1) 0e3mepepBHOCTI B3a-
€MO/Iil B MeXKaX PO3CIiAyBaHHA Ta POSKPUTTS KPUMi-
HAJbHUX ITPABOMOPYIIEHbD.

Posrisaemo 3a3HaUeHi IPUHITAIY JOKJIAHIIIE:

1) mpuHIUD ZOTpMMAaHHA 3aKOHHOCTi, KOHCTH-
TYIiHHUX IpPaB TPOMAJAH HEPO3PUBHO IIOB’SI3aHUM
i3 BiAIIOBIIHICTIO 3aKOHY KOHKPETHUX Till Ta aKTiB,
HEYXWJbHUM BHUKOHAHHAM BaKOHIB yciMa y4acHU-
KaMM CyCHibHMX BimgHocumH. CKaszaHe CTOCYETHCA
It aHasmizoBaHO1 B3aeMozii. [lo TOro ik MOKHA CMiIKBO
CTBEP/?KYBATH, 110 JIUIIIE 3 JOTPUMAHHAM IPUHITAITY
3aKOHHOCTI ITOBHOIO Mip0OI0 MOKYTh OyTH peasizoBaHi
BUMOTH BCiX iHIMX TpMHNUMIB i€l Baemogii. Cro-
COBHO I[bOT'O IPWHIINII 3aKOHHOCTI 3HAXOAUTH CBiil
KOHKDEeTHHU! BUAB:

— Yy CYyBOPOMY JIOTPHMMAHHI CJHiUNM Ta OIepaTUB-
HUMU TigposjiaMyu KpUMiHaJIbHO-IIPOIECYaIbHOTO
3aK0HOJABCTBA, BiJoMunx HopMaTuBHUX aKTiB MBC;

— y samobiraHHi, TpUNIMHEHH] Ta YCYHEHH] iHITUX
TMOPYINIeHb 3aKOHHOCTI 3 00Ky 0yab-AK0i 0c0obH, PO
AKi cTae BiJoMO CJIi YoMy Ta OTlepaTUBHUM IIiAPO3/Ii-
JaM y mporteci ix Bzaemomii [7, ¢. 280];

2) KOMILTeKCHEe BUKOPUCTAHHSA CUJI i 3ac00iB, AKi
MaloTh CJiUuii Ta OlepaTUBHI MiApO3Aiau, MPUIY-
CKae, II0-IIepllle, 10 B3aEMOMiA 3MiCHIOBATIMEThCS
y BCix (popmax 3 ypaxyBaHHAM KOHKPETHUX CUTYya-
Ii#l; mo-apyre, caigui (posmrykoBi) Ail Ta omepaTus-
HO-PO3IITYKOBi 3aX0[¥ NMOBUHHI CTAHOBUTH E€NWHUM
mpoliec ycTaHOBJeHHA icTuHM B cmpaBi. Ha ocHoBi
iropmarrii, oTprMaHOi BHACIIIOK OIEePaTUBHO-PO3-
ITYKOBOI AiAJBHOCTi, CJHiguuii BiJKpHUBaE KpUMi-

HaJIbHE IPOBAIsKeHHA. Pe3yIbTaTi IPOBeIeHNX HIM
CIimuuXx (PO3IIYKOBUX) Aill JOCUTH YACTO BUMATAIOTh
3iliCHEHHS OIEepPaTHBHO-POBIIYKOBUX 3aXOHAiB, AKi
JO3BOJISIOTH OKPECJIUTH Ta IIPOBECTH CJHiAUi Aii momo
BCTAHOBJIEHHA Ta 3aKPillJIeHHA J0Ka3iB y CIIpaBi;

3) caMoCTifiHiCTD CAITYOr0 B MPUUAHATTI PillleHb.
Ilig 1boro MPUHIUIY BUIJIKBAE 3 IIPOIECYAJIBHOTO
CTaTyCy CJAiUOTO Ta XapaKTepy H0Tro IpollecyaabHIX
BigHOCWH 3 omepaTuBHMMHU migposmimamu. Ilig gac
3MifiCHEHHA JOCYJOBOTO PO3CJIiTyBaHHS BCi pillteH-
Hd TPO #0ro CIpAMYBaHHA Ta MPOBAAKEeHHA CIITUNX
(posIryKoBMX) milt ciaigumii mpuwiiMae caMOCTifHO,
OKpiM BUMIAJKiB, KOJIM 3aKOHOM IependavueHo Ioro-
I'KeHHA IPOKypopa abo mo3Bin ciaimuoro cymmi, Ta
Hece IIOBHY BifIIOBiJa/JbHICTD 3a 1X 3aKOHHE Ta CBO-
euyacHe mpoBeneHHA. Kpim Toro, BiH orintoe 3i6pani
IOKas} 3a CBOIM BHYTPIIIHIM IepeKOHAHHAM, OCHO-
BaHUM Ha BCce0iUHOMY, IIOBHOMY Ta 00’€KTHBHOMY
po3TIIAAi BciX 00CTAaBMH CIpaBU y iX CYKYIIHOCTI,
Kepylounch 3aKOHOM;

4) caMOCTifHICTL OIEpPATMBHMUX MiApPO3IiaiB
y BuOOpi c110co6iB Ta MeTO/IiB OTePATUBHO-POBIIYKO-
Boi missnbHOCTI (Y MeMKaX UMHHOTO 3aKOHOJABCTBA)
MoJIATa€E B TOMY, II[0 OIlePaTUBHUM IPAI[iBHUK CaMoO-
cTiltHO B[iliCHIOE OIIepaTUBHO-PO3IITYKOBI 3aX0oAu
IITO0 BUSBJICHHSA Ta 3aTPUMAHHSA 0Ci0, K1 BUMHMIN
KpUMiHaJbHE NIPaBOMOPYIIIEHHA; caM BU3HAUAE PO3-
IITYKOBi 3aX0[M, I IPOBEJEeHHA SKUX MAlOTh OyTH
BUKOPUCTaHI CUJIM Ta 3aco0u iHIuX caIys:kb Ta cBOE-
YyacHO 3aJIyyae IO CIiBIpaIi i cay:x0m; Hece BiAmo-
BiZlaTbHICTH 3a AKiCcHe MPOBeJEeHHSA 0TIePaTUBHO-PO3-
IITYKOBUX 3ax01iB [8, c. 220-221];

5) mmaHOBicTh Blaemofii — HaWBaMKJIUBIIIHH
npuHIun. HeobxigHo 3pificHioBaTH y3roixeHe Ija-
HYBaHHS CJIiTUMX Ta POIIYKOBUX 3aX0MiB, Oy IyBaTH
BCIO poboTy miaHoBo. IlmaHyBaHHA JomOMAarae Ciif-
YWM i OIlepaTUBHUM IIiPO3AiJIaM ITiji Yac BUKOHAHHS
cBOIX (YHKIIi#i ypaxoByBaTH pisHi cuTyarii, edek-
TUBHO BUKOPHCTOBYBATH CBOI MOXKJIMBOCTI. ¥ IJaHi
HeoOXimHO mepexbauaTy y4acTh ycix saiHTepecoBa-
HUX CIYXO.

Ilnan poscaifyBanHA BU3HaUa€E chepu Ta IOPALOK
ix Bzaemopii. [lmanyBanHa MOKe OYyTH AK €TUHUM,
TaK i po3misbHUM. Po3miJbHME IIJIAH 3aCTOCOBYIOTH
ToAi, KOJM HOTPiOHO po3MuU(GPyBaTH KOHKPETHWH
3MIiCT OIEPATHBHO-PO3IIMTYKOBUX B3aXOMiB, BimoOpa-
JKeHHA AKUX Y 3arajJbHOMY ILIaHI € HeAOIiIHHUM.
Tako:K po3aiIbHKY ILIAH CKJIAAIOTE AJIA 301 ACHeHH T
HANCKJIATHIIINX CIiIunX mii;

6) OesmepepBHICTH B3a€MOAil mix wac poscaimy-
BaHHA KPUMiHAJIHLHUX IIPABOIOPYIIEHh O3HAYAE, 110
BOHA MOYMHAETHCA 3 MOMEHTY HaAXO[KeHHA 3adBU
abo TOBiIOMJIEHHA IIPO BUMHEHE KPUMiHAIbHE IIpa-
BOTIOPYITIEHHSA, TaKe, 1[0 TOTYETHCA, a00 K Gesmoce-
pefiHe BUABJIEHHA O3HAK OCTaHHBOTO, IificTaB IJId
POSIITYKY ocobu, dKa ¥oro BumHmia. Hagami Tpusa-
JICTh Ta iHTEHCHBHICTH B3a€MOAii 3YMOBJIIOIOTHCS
obcTaBMHAMY Ta iHTEepecaMu CIIpaBH; B3a€MOIisd TPH-
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Ba€ CTLIbKHU, CKiJIbKY BUMarae cpopmMoBaHa B cIIpaBi
crigua curyarisa[9, c. 336-337].

KpiMm mnpuHIMIB, 3aKOHOZABCTBO
OCHOBHI 3aBJaHHS B3a€MOJii:

— 3abesmeueHHA HEBIAKJIATHUX CHiIUMX Aifl Ta
OIIEPAaTUBHO-POBIIYKOBUX B3aXOAiB IiJ Yac KPUMi-
HAJBbHUX IIPABOIOPYIIEHb;

— BcebiumHe Ta 00’€KTUBHE PO3CiyBaHHI KPUMi-
HaJbHUX IPaBOIMOPYIIEeHb, CBOEUACHE BUKPUTTA Ta
OPUTATHEHHA N0 KPUMiHAJBHOI BigmoBigasbHOCTI
ocib, AKi iX BUMHWIM, a TAKOMK PO3IIYK 0cib, AKi
BHUKJIN;

— 3IifiCHeHHA 3aX0/[iB, CIPIMOBAHNX HA BiIIIKO-
IyBaHHA MaTepiaJbHUX 30MTKiB, 3aBIaHUX TPOMAII-
HaM Ta OpraHisalifgM He3aJeXHo BiZ (hopM BJIACHOCTL
3JIOYMHHUMH TiAMU BUHHUX 0Ci6.

Heo0xigmo 3a3HaUNTH: AKIIO ABA MEPIINX 3aB/aH-
HA BHUpINIYIOTbCA OpraHaMKU BHYTPIIIHIX cIpaB
JOCUTH Ha BUCOKOMY PiBHi, TO TpeTe 3aBIAHHSA OO
BIAIITKOYBaHHA MAHOBUX 30UTKIiB y Cy4acHUX YMO-
Bax € MaliKe HeJTOCAKHIM.

Taxkum unHOM, MOKHA C(HOPMYBATH YABJIEHHA IIPO
Ipoliec B3a€MOii CIiBPOOiTHHKIB CIifumx Ta omepa-
TUBHUX IIPO3MiNiB, AKMHA MOJATa€ y IOKJaJeHHI
B OCHOBY CBO€I IiAJbHOCTI ITpodeciitHMX HABUYOK Ta
3HaHb Yy PiBHUX rasys3ax HayK, a TAKOK BOHM MalOTh
pisHy po0ouy KOMIIETEHITif0, OCHOBAHY HA MPUHIIMIIL
3aKOHHOCTI Ta CIPAMOBAHY Ha JOCATHEHHA 3HAUHUX
pes3yJbTaTiB MifIbHICTD, IO MOJATAa€ y BUABJEHHI,
POBKPHUTTI Ta PO3CIiLyBaHHI KPUMiHAJIBLHUX IIPABO-
MOPYIIEHb.

Cam mporrec B3aeMofii BimOyBaeThCA BiATIOBiAHO
JI0 TIOJIO}KEHb KPHMiHAJbHO-TIPOIECYaJTbHOTO 3aKO-
HY Ta BiJoMUMX HOPMATHMBHUX aKTiB IiJ CHiIbHUM
KEepPiBHUIITBOM HAYaJbHUKIB OIIEPATHBHOTO Ta CJIij-
YOT0 IMiPO3iIiB.
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0COBJIUBOCTI PO3CJIAYBAHHSA TA KPUMIHAJTICTHYHA XAPAKTEPUCTUKA JIETAJIBAIIIT
I'POINOBUX KOILITIB ABO IHIIIOTO MAHUHA, 310BYTUX 3JIOYMHHUM CIIOCOBOM

CraTTi0 IPUCBAYEHO TOCTiIKEHHIO aKTYaJIbHUX MUTAaHb KPUMiHATICTUYHOI XapaKTePUCTUKY MIPOTUIIPABHOI AifJIb-
HOCTi 17010 Jierastisarii rpoImoBuX KOIITiB (MaitHa), 3400yTUX SJIOYMHHUM CIOCOO0M, Ta OCOOJIMBOCTAM 3ilCHEHHS
JIOCYZIOBOIO PO3CIiyBaHHA. 3BaKa0uy Ha Te, 110 Jeraaisamisa (BiiMuBaHHA) rporiei abo MaiiHa, 3H00yTUX 3J0UNHHIM
cmocoboM, Hapasi cTasia riao6aabHO0 3arPo30i0 eKOHOMIUHiM Oesmeri gep:KaBu, JOCTiI:KeHHS 00CTaBUH, AKi CIPUIIOTH
BUMHEHHIO BKA3aHOTO KPUMiHAJIBHOTO ABUIIA, € HAJA3BUUANTHO BAKJINBUM.

AKTyanbHICTh IBOTO MUTAHHS He BUKJIMKAE CYMHIBiB, aji’Ke TiHbOBA 3JOYMHHA AisAbHICTH HabyJa CBiTOBOrO po3-
Mmaxy. Ille B HegameKoMy MUHYJIOMY Taki KpUMiHAJbHI MPaBOMOPYIIeHHA BUMHAINCS, K IPABUJIO, 3 METOI0 BKJae-
HUX JIeTaJi30BaHUX KOIITiB y MeBHUN BU MiAIPUEMHUIILKOI A1AIbHOCTI 414 OTPUMaHHA npuOyTKy. ChOrofHi IpoImoBi
KOIITH 200 MaiHo, 3700yTi 3I0YNHHUM CII0COO0M, BUKOPUCTOBYIOThCS 1A (DiHAHCYBAHHS TePOPU3MY, 3MiMICHEHHA aKTiB
KOPYIIIifiHOTO XapaKTepy, He3aKOHHOTO0 00iry 30poi, BUKpaJIeHH IO TOIIO.

HesBakarouu Ha Te, IO I[ilf TeMATHIi MIPHUCBAUEHA 3HAUHA KiMbKiCTh HAYKOBUX JOCTiIKeHb, €MHOT0 BUSHAUCHHS
IOHATTA «TiHbOBA EKOHOMiKa» HeMae, caMe TOMY aBTOPOM JOCTiAMKeHO Ile TOHATTA AK BUJI HifJIBHOCTi, CIPAMOBAHOI
Ha IMOPYIIIEHHA I0JaTKOBOT'0 3aK0OHOAABCTBA 3 METOI0 OTPMMAHHSA BUCOKUX JOXOAiB Ta MiHIMaJbHUMU BUTpaTaMu. Takox
BUBYEHO INTAHHSA B3A€MO3B’ A3KY Jierarisallii Komris abo Maiina, 300yTUX 3J0UYNHHIM CII0COO0M, i3 TIHBOBUM CEKTOPOM
€KOHOMiKH.

Y poboTi posrIAHYTO MOHATTA Jeranisarii («BifMuBaHHA») Ipoieii (MaiiHa), TIPOAHAIIZ0BAHO CKJIAJ I[HOTO KPUMi-
HAJIBHOTO IIPABOIOPYIIEHHS, aj ke IIpaBUIbHe BU3HAUEHHS HOT0 CKJIAJHMKIB 3abesleuye IpaBUIbHY KBatidikariio.
ABTOp y cBOiit poOOTi POBIJIAHYB iCTOPUYHII PO3BUTOK TAKOT0 KPUMiHAIBHOTO SBUINA, SK BiIMUBAHHS TPOIIeH, MIPUUL-
HU, YMOBY CKOEHHA KPUMiHAJIHHUX IPABOIOPYIIEHD Y cepi eKOHOMiKY Ta HACTiAKY TAKOTO BUAY 3JIOUMHHOI JiAIbHOCTI.

Taxo:x 3iliCHEHO OTJIAL MisKHAPOJHOT0 3aKOHOJaBCTBA II[0J0 PO3CIiyBaHHS Jeratisailii KomTis abo MaitHa, 3400Y-
THUX 3JIOYMHHUM CII0CO00M, Ta HAIPSMU BUKOPUCTAHHSA CBITOBOIO IOCBiAY HAliOHAJIHLHUMY CIiAUNMY OPraHaAMU.

Katouosi crosa: neraisaiis KoImTiB, BigMuBaHHA, KPUMiHAJIbHI TPABOMOPYIIEHH A, TIHHOBA eKOHOMiKa, 3100yTi 3710-
YUHHUM CIIOCOOOM.

Tiutiunnyk R. S., Zarubei V. V. SPECIFIC ASPECTS OF THE INVESTIGATION AND CRIMINAL
CHARACTERISTICS OF MONEY LAUNDERING OR OTHER PROPERTY PROCEEDS OF CRIME

The article is devoted to the search of topical issues of forensic characterization of illegal activities related to the
legalization of money (property) obtained by criminal means and the peculiarities of the pre-trial investigation. Given
that the legalization (laundering) of money or property obtained by criminal means has now become a global threat to
the economic security of the state, the study of the circumstances that contribute to the commission of this criminal
phenomenon is extremely important.

The urgency of this issue is not in doubt, because the shadow criminal activity has gained worldwide scope. In the
recent past, these criminal offenses were committed, as a rule, for the purpose of investing legalized funds in a certain
type of business activity for profit. Today, criminally obtained money or property is used to finance terrorism, acts of
corruption, arms trafficking, kidnapping, and so on.

Despite the fact that this topic is devoted to a significant amount of research, a single definition of “shadow
economy”, which is why the author explored this concept as an activity aimed at violating tax laws in order to obtain
high incomes and minimal costs. The relationship between the legalization of money or property obtained by criminal
means and the shadow sector of the economy has also been studied.

The concept of legalization or “laundering” of money (property) is considered in the work, the composition of
this criminal offense is analyzed, due to the fact that the correct definition of its components provides the correct
qualification. The author considers the historical development of such a criminal phenomenon as money laundering,
the causes, conditions of committing criminal offenses in the economy and the consequences of this type of criminal
activity.

There is also a review of international law investigating the legalization of money or property obtained by criminal
means and the use of international experience by national investigators.

Key words: legalization of money, money laundering, money laundering, criminal offenses, shadow economy,
obtained by criminal means.
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Beryn. Jleramisarmia rpomoBux KomTiB abo iHImmo-
T0 MaiiHa, 3T00yTHX 3JOYNHHUM CIIOCO00M, € OJHUM
3 OCHOBHUX BJIOUMHIB, AKi BumHEHi y cdepi eKoHO-
MiKH Ta AKi MOpOJMUIN KOPYIIit0, KOPUCTYBAHHA AK
3acib HaKomWYeHHS HmepBMHHOTO KamiTany. IIporec
po3Iep:KaBIeHHA i IpUBaTU3AaIlil HEJOCTATHLOI'O IIPa-
BOBOT'0 PeTyJIFOBaHHA B IEPio]] IIepexo/y A0 PUHKOBOL
€KOHOMiKM CTBOPUB YMOBH /IJ1 HE3aKOHHOT'O HAKOIIU-
YeHHA KaIiTasy B pyKax (isuunmx ab0 0PUAAIHUX
0Ci0 — TaK 3BaHOTO «TiHHOBOT'O» KAIiTaJy, 3BepHEHHSA
JI0 IKOT'O ITOYaJI Ha3MBaTH TiHHOBOIO EKOHOMiKOI0.

IlocranoBrka 3aBgamHA. JlocTiKeHHA IIHOTO
OUTAHHSA TOTpedye aHamidy PO3YMiHHSA CYTHOCTL
TiHBOBOT'O KaIliTaIy Ta MPpUOYTKiB, 300yTUX 3JI0ULH-
HUM CII0cO00M; BU3HAUEHHSA 0COOJMBOCTEH POBCIIi Y-
BaHHA Iiei Kareropii KpuMMiHaJIBHOTO IIPABOIOPY-
IIIeHHA Ta Horo KpUMiHaJIiCTUYHOI XapaKTepUCTUKY;
3’sICyBaHHA T€HE3U IIbOT0 KPUMiHAJILHOTO SBUIIA Ta
MIJIAXY HOTO PO3BUTKY I IepeTBOPeHHA B yMOBax
nud)poBisarii cycmisbeTsa.

PesyasraTu gocaimxenns. « TimboBuit» KamiTam —
IIe I'POIIOBi KOIITH ab0 MaiHO, 3400YTi 3JIOUMHHUM
cmoco0oM i IpuMXOBaHi BiJ omojaTKyBaHHA. ¥ Hema-
JIEKOMY MUHYJOMY IX HasWBaJu «BKpajeHi rporri,
3m00yTi B pe3yJIbTaTi KpaJikoK, MaxpancTBa, Iorpa-
OyBaHb, (aJbIINBOMOHETHUIITBA a00 IHIIIOTO BUIY
3y10unMHHOI HignbpHOCTI» . i rpommi abo MaiiHO BUKIIO-
yeHi i3 3aKOHHOTO JEP:KAaBHOTO TOBAPOOOiry, amie
TaKi KOIITH JIeTaJbHO He MOKHA IOKJACTU B 0aHK,
mpuadaTH HAa HUX HEPYXOMiCTh, TYCTUTH B 00ir s
OTpUMAHHS NPUOYTKY, I[00 He «3acBiTUTH» iX K
0e3 odimitinoro mxepena Hagxomxenus. Came Tomy
IepeMillleHHd KOINTiB, AKi He OI0JaTKOBYBAJMCSH,
BiZOyBaeThCA MOTAWKM, MAHiBIEM 3aKOHHOI €KOHO-
MiYHOI IiAJIBbHOCTI.

Konocanphi Komtu, oTpuMaHi Big TOpTiBii 36po-
€10, HEBAKOHHOTO I'PAJBHOTO Ta HapKoOisHecy, KOH-
TpabaHIW, PO3KpPaJaHb, B3JIOUMHIII HAMATralTHCA
JeraiisyBatu (BiIMuTH) 3 METOI0 HafaHHA iM icTopii
3aKOHHOTO IOXO/KeHHA Ta IMyCTUTH B 00ir. Taxum
YWHOM, «TiHBOBUWH KamiTaj» — Ie MiAIiJIbHI KOIITH
Jep:KaBHUX IIiJIPHEMCTB, OpraHisamiii Oymb-aKoi
(opmu BIaCHOCTI, a TAKOMK (PismUHUX 0Cil, 3M00yTHX
HE3aKOHHO (3a JOTIOMOT0I0 PO3KPaJaHHd, IPUCBOEH-
Hd, IIaxXpaicTBa, KpagikKu, TpabyHKY, irpoBoro Ta
HapKoOi3HeCy TOIIO).

IlTe B 1994 pomui Ha KoHbepeHIiI Kpain — uje-
HiB Pagu €Bpomu 3 mpobsieMu BiZMUBAaHHS T'POIIIei
y KpaiHax i3 mepexigHOI0 eKOHOMIKOI0 BHOKPEMUJIN
OCHOBHi HeraTWBHI HACJIIKY BiTMUBAaHHS I'POIIOBUX
KOIITiB a00 MaiiHa:

— CTBOPEHHS BimuyTTa 0e3KapHOCTi, II0 POOUTH
IpHUBAOJMBUM TaKWi BHJ B3JOUMHHOI IisIBHOCTI,
a BUCOKWU piBeHb 3JI0UMHHOCTI, HacaMIepes opraHi-
30BaHOI, MiipUBAE MiBAJNHU CYCIIiJIbCTBA Ta 3aTpO-
JKy€e IPaBOBMM HOpMaM;

— BJIOUMHHI opraHisaIlii OTpUMYIOTh MOMKJINBICTH
(himamcyBaTH CBOIO MOAAJIBINY AiAIbHICTD;

— HEKOHTPOJbOBaHE BUKOPUCTAHHSA 3JIOUMHHUMU
opraHisamiamMu okpeMux (hiHaHCOBUX YCTAaHOB 3aB-
Jla€ IMIKOAY BCil (DiHAHCOBiM cucTeMi Tep:KaBy;

— 30cepeKeHHI eKOHOMIUHOI Ta (piHaHCOBOI BJIa-
IV B pyKax 3JI0YMHHUX OpraHisaliil Moe migipBaTu
Hall[iOHAJbHY €KOHOMiKY KpaiHM Ta JAeMOKpaTHUYHi
3acajau Bjaau Ta yupasiinaa [1, c. 134].

Y HansaraJabHIIIOMY BHUIJISALI «BiZMHBaHHA
OpyaHUX TpolIeli» MOKHA BUSHAUUTHU K «II€PETBO-
pPeHHA HE3aKOHHO OTPMMAHUX TI'POIIOBHMX KOIITIB
B iHII aKTWBU, MPUXOBYBaHHA CIPaBKHBOTO JKe-
pesa abo BJIACHOCTI, Bif AKMX HE3aKOHHO OTPUMAaHi
T'POIIIi, i CTBOPEHHSI BUAMMOCTI 3aKOHHOTO J3Kepesia
Ta BJIACHOCTi».

Jleramisamia 3a CBOEIO CYTTIO — 3JIOUMHHA MisfJIb-
HiCTh i3 BUBeJeHH KOIITiB «OpyIHUX » TPOIIIe 3i cihe-
P «TiHBOBOT'O» KaIliTaJy Ta 3aIPOBAIKeHHA Y chepy
3aKOHHOT0 BUKOPUCTAHHA, TOOTO HAJAHHS I'POIIIOBUM
KoIITaM abo MaifHy CTaTyCy 3aKOHHOI BJIACHOCTI IIeB-
HOI ropuaumunoi un (isuyroi ocodu [7, ¢. 111].

Orxe, HabyTe HE3aKOHHUM CIIOCOOOM CTAE 3aKOH-
Hoto BiacHicTio. [Ipomec eramisamii e y 20-x pokax
MUHYJIOTO CTOJIITTS 3 JIETKOI PYKHU «XPEIeHoTo 6aTh-
Ka» Madii Yuraro Anp Kamome orpuMaB Ha3By «Bij-
muBaHHsS» [1, c. 138].

MosxHa BuminuTy Taki ABi (hopMu Jerasisaiii, Sk
mpocTa Ta ckjaagHa. IIpocta Gopma 3a cBOEIO CTPYK-
TYpOI0 € JIMIIIEe CTAafi€l0 CKJAAHOI Jerajisalii, Imo
€ 6araToxomoBOI0 IIaXpPaicbKoI0 (hiHAHCOBOWO cXe-
MO0, B fAKifl 0GepyThb y4acTh JerajbHi KOMepPITiiHi
(hinaHCOBO-0aHKiBCHKi yCTAHOBH.

BigcyTHicTh JeranpHUX JiKepes JoX0AY v disuu-
HMX ocib abo gBHA HeBiAMOBiAHiCTL omepamiam i3
BEJIMKMMU T'POIIOBUMHU CyMaMu, IIPUA0AHHS HEPY-
XOMOCTi, BUMHEHH 1HIITKUX YTOJ HA CYMHU, 1110 3HAUHO
MePEBUIIYIOTh JOXOAY IOPUIUYHOL UM (DiBMUHOI 0CO-
0u, € ABHUMU O3HAKAMU Jerajisairii.

IlpegMeToM IBOT'O BJIOYMHY € KOIITH YW MaW-
Ho. Ilix KomTaMu pos3yMmilooTh He TiIBKM TpoIIi Ta
BAJIOTY, a ¥ 6aHKiBCHKi Ta ZOPOXKHI UeKH, I'POIIO-
Bi mepekasu, iHBecTumiliHi minuHi mamepu, obJira-
ii, cepTu(dikaT, TOBapOpPO3MOPALUl AOKYMEHTH,
HAasABHICTh AKMX € JOCTATHIMU Ijd HaOyTTA Ipas,
IOTOBOPY KYHiBJi-POAaKy, IO3UKHU, NOKYMEHTH
KpenuTyBaHHA. MaitHO — Ile HEPYXOMiCTb, a TAKOMXK
TPAHCIOPTHi 3aco0u, KOIITOBHOCTiI, OJaropogHi Ta
pigkicHi MmeTau.

3a crmocoboM 3AifiCHEHHS Jeraaisaiis AK Jidib-
HiCTh CIIPSIMOBAaHA HA BUBEJEHHA KOIITiB, 3J00yTHX
HEe3aKOHHO 3 «TiHbOBOI» €KOHOMIiKM, Ta HaJAaHHA iM
3aKOHHOTO cTaTycy. BoHa 3zilicHIO€THCA 3a JIOTIOMO-
roo: (piHaHCOBUX OmepaIliil; yroa KyIiBJIi-Ipogaxy,
MMO3UKH, KPeJUTYBaHHA, IiATPUEMHUIBKOIL TiIBHO-
cTi, migcTaBHOI eKOHOMIUHOI AigabHOCTI (BIIKPUTTS
(GikTuBHUX (QipM, miATPHUEMCTB).

Cmoco0u Jmeramisamnii 6esmocepefubo 0B’ I3aHi 3i
CKOEHHAM IHINMX KPUMiHAJbHUX IIPAaBOIOPYINEHbD,
SK-OT KOPYIITiiH] 3JI0YMHYU, 3JI0BKUBAHHA CIYy:K00-
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BUM CTaHOBUIIEM, 3aXOIJIEHHA 3apyYHUKIB, (hiHAH-
COBe ITIaxXpaiicTBO, TEPOPHU3M, a caMe:

— y4JacTb IOCAJ0BUX OCi0 Jep:KaBHUX YCTAHOB
V KOMepIifiHi# AisabHOCTI AJS OTPUMAHHSA OCOOH-
CTOT'0 Y1 KOPIIOPATUBHOTO MPUOYTKY;

— «IlepeKauyyBaHHA» JeP:KaBHUX KOIITiB y KOMep-
MifiHI CTPYKTYpHU Ta «IIepeBejleHHA B TOTiBKY» T'pO-
II1eit;

— HaJaHHA TiJIBT AJIA CBOEI KOPIIOPATUBHOI IPyIN
(momitmunoi, pemiriiinoi, HamioHa bHOI) i3 BUKOpHMC-
TaHHAM JIep:KaBHUX PECYPCiB;

— BILTUB Ha 3aco0u MacoBoi iHdopMaIrii aj1sa oTpu-
MaHHS 0c00MCTOT0 400 KOPIIOPATUBHOT'O TPUOYTKY;

— BUKOPHUCTAHHA JEPKABHUMHU CIYKOOBIAMU
mifctaBHUX (ipM, HaWuacrinme odopMJIeHUX Ha
poauuiB, y KOMEPIiHUX CTPYKTYpax;

— BUKODHUCTAHHS CJIYK00BOTO CTAHOBUINA MIJIS
MaHIIyJI0BaHHA iH(opMaIieo (CIIOTBOpeHHA, 3aTs-
I'yBaHHA TEPMiHiB BUIAUi TOIT0) 3 METOI OTPUMAHHSA
0CO0MCTOI BUTOZY;

— OIOPOKpATUUHUU «PEKeT», II0 BUPAMKAETHCS
y BUMAarauHi MaTepiaJbHUX 3aco6iB I iX «Ieperu-
JaHHA» B IHINI KOMEpIifiHI CTPYKTYpH, MOJiTHYHI
maprii, Osarogifiai GoHIM 3 0COOMCTOIO BUTOLO0IO;

— n106i3M i 4ac yxBaJeHHS HOPMATUBHUX aKTiB
Ha KOPUCTh IEBHUX I'PYII;

— IOJAHHS JepXKaBHUX (PIHAHCOBUX PECYPCiB 0
BUbOOpUMX POHJIB OKPEMUX IIPETEHICHTIB.

OxpeMo MO:KHa TOZATH IIle TaKi CIIoco0m:

— cTBOpeHHs Oaromiiinux (GOHIIB ocobamm, AKi
MAaIOTh HA METi MPUXOBATH [IKEPEJIO CBOIX TOXO/IiB Ta
AHOHIMHY «II0KEePTBY» IIUX I'POIIEH y CBO1 K (DOHIM;

— HEKOHTDPOJbOBAHE BBEJEHHA B KOMEPIiHHUH
00ir KOmTiB 3a JOIOMOTOI0 YTBOPEHHSA JIETATbHUX
TOCIIOJJapChKUX CTPYKTYP Ha TepUTOPil YKpainu;

— y4acTh y IpUBaTHU3aIlii;

— CTBOPEHHS BUAMMOCTI BICOKOI peHTabeabHOCTI
MiATPUEMCTBA IJId IPUKPUTTA 3/ilicHIOBAaHUX OIle-
parii;

— mpunbaHHA I[IHHWX IIanepiB uepes migpoOueHi
PaxyHKHU;

— BHUKOPHCTAaHHS O0aHKIBCRKMX MeXaHi3MiB,
YCKJaTHEHNX cXeM (DiHaHCOBUX BiHOCHH Ta PyX I'Po-
IIIOBUX KOIITiB;

— iHBecTHITifIHA TiAIBHICTD;

— TIepeBefieHHA B TOTiBKY 3 BUKOPHUCTAHHAM
o(iropHuX (ipM Ta iH.

Hepinko HalicKJIamgHIIIIM y pPO3CJIiAyBaHHI Jera-
Jizarlii cTae BCTAHOBJICHHA 0CcO0M 3JI0UMHIA. SIK mpa-
BUJIO, IIi 0cO0M TaK um iHaKIIe 0epyTh yU4acThb y MOJIi-
TUYHif, eKOHOMIUHI/ Ta IPOMAACBHKIN misIBHOCTI
KpaiHu Ta 3aiiMaloTh IeBHUM coIliasbHWI piBeHB,
AK-OT JIleNyTaTH, IPaIliBHUKU MiHiCTEPCTB Ta iHITNUX
JIep:KaBHUX YCTAHOB, IUPEKTOPHU, EKOHOMiCTH, OYX-
rajTepu IIANPUEMCTB 3 Jep:KaBHOIO abo KOJeK-
TUBHOIO (DOPMOIO BJIACHOCTi, KEDPiBHMUKM IIiIPUEM-
HUIBKUX CTPYKTYD, IPAIiBHUKY MUTHHUIi, OaHKiB,
IOJATKOBOI CIYKOH TOIIO.

HaykoBii BupindioTh [gBa pPiSHOBUAM TaKHUX
cy0’eKTiB  KpMMiHAJBHOTO  IPABOIOPYIIEHH:
1) cy6’exTOoM IIHOTO 3JIOUMHY MOXKe OyTH OyIb-dKa
ocoba, 30KpeMa Ta, AKA BUMHUJIN MEPBUHHUMN 3JI0-
ynH; 2) cy0’eKTOM MO:Ke OyTH TiIbKH ocoba, AKa
He BYMHAJNA IEPBUHHUU 3J0uMH. BimmoBigHo mo
m. 2 ct. 6 CrpacOypsbkoi kousenmii 1990 p. Bigmo-
BijasbHiCTH 3a Jierajisalmiio AOXOMiB He IOIINPIO-
€ThCA Ha 0Ci0, AKi BUMHWJIN OCHOBHE KpUMiHAJIbHE
npasonopymierHa. Ocoba, dxka BUNHNIA TIePBUHHNHN
3JIOUMH, a HOTiM JerajisyBajia KOIITH, OTPHMAaHi
B pe3yJbTaTi BUMHEHHA I[bOTO 3JOUYMHY, HiJadArae
KpuUMiHaJbHi¥ BiATOBiJasbHOCTI Ba MpaBUJIAMU
peaspHOI cyKymHOCTI [3].

CrorogHi 310unHHA AiAIbHICTE OO0 Jerarisaiii
mpulOyTKiB, 3M00yTHX 3IOUMHHUM cITocoOoM, HaOyIa
Mi’KHApOJTHOTO XapaKTepy, IO OB’ A3aHO He JIUIIe
3 TUM, III0 3JIOUMHI[I TPATHYTH 3aBOJIOAITH Bee OiIbITT
MacINTa0HUMY PUHKAMM, a ¥ i3 THM, IT110 PUSUK Oy TH
BUKDUTUM B3MeHIyeThcA UYepe3 BiJCYyTHiCTb Haja-
TOJ’KEHOT0 AJITOPUTMY B3a€EMOil MisK ITPAaBOOXOPOH-
HUMM OpraHaMu 0araTboX KpaiH Ta uepes BiICyTHiCTH
cigbHOI mpaBoBoi 6asu. ToMy HanioHAJNBHI KOPAOHH
€ eJIeMEeHTOM, IO CIIPUSE, a He MepelKo;Kae 6es-
KapHOMY BigmMuBaHHIO Tpomiei. Iina Jerarmisaiii
KPUMiHAJIBHOI MPUOYTKY B3JI0UMHIII 00MparoTh Kpa-
iny, me moTpuMaHHSA 0aHKiBCHKOI TaeMHHUIIL € HAii-
CYBOPIiIIMM, a HATJIA MPABOOXOPOHHUMU OPTaHAMU
3a 0aHKiBCHKOIO AiANBHICTIO HATMEHIT e(DeKTUBHUM
abo Baaraui Bimcyrrim. fK mpaBmio, ypAmu 3asHa-
YyeHUX KpaiH, 3allikaBjieHi B MiKHapOJHOMY CIIiB-
POOITHUIITBI Ta iHBECTUINiAX, HE BUABJIAIOTH yYBATH
110 TTOXO/KEHHA KaliTaty, 10 BXOAUTH V (hiHaHCOBY
cucreMy. TaKkuM YMHOM, «BiIMWTi» KOIITH BJIWBA-
I0TbCA B MiKHApoAHi ¢iHaHCOBI pwHKH, «OpymHA»
TOTiBKa HEPiJIKO MOEJHYETHCA 3 JIETAJbHUMU H0XO-
IaMu, OTPUMaHMMHU B Pe3yJbTaTi 3BUUYaiiHOI Aijo-
BOI aKTMBHOCTI, 1 JIEKJIAPYETHCA AK «UUCTi» I'POIIi.
Y Takux BUIAAKaX 3JIOUMHII YaCTO KEPYIOTh i IpH-
€MCTBaMHU, AKi TOPryoTh a00 HAJAIOTH MOCIYTH 3a
TOTiBKY (HAIpUKJIAZ, pecTopanu abo HeIrpomoBOJbYL
MarasuHu, TOpProBi meuTpu). IIpubyTok, orpuManmit
BiJl TAKMX MiIPUEMCTB, TOETHYETHCS 3 «OPYTHIMU »
TPOIIIMa, KJageThcsd Ha OaHKiBCBKI paxyHKU 0e3
Oyne-axux minosp [1, c. 258].

Mi:xHapogHuil iHTepec 10 mpobaeMu BiTMUBAHHS
T'POITel CIIOYaTKy BUHUK Yepes3 TOPIiBJII0 HAPKOTHY-
HAMM Ta ICUXOTPOIHUMHU PEUOBMHAMM, OCKiIBKU
pyX Tpolleil uepe3 KOPJOH € XapaKTEPHOIO DPUCOI0
omeparliif, moB’S3aHMX i3 BiIMMBAHHAM TpPOIIEH,
OTpUMAaHUX BiJ HapKoOizHECY.

Y Kompennii Pagum €Bpomm mpo BigMuBaHHA,
BUSBJIEHHS, BHJIYUYeHHS Ta KoH(picKaIiio moxomis
Bif 310uMHHOI mifAIbHOCTI, mpuitHATOI B CTpacOypsi
8 nucromaza 1990 p., 3a3HAUAETHC, IO TO30aBICH-
HS 3JI0YUHIA JOXOMiB, 3M00yTUX 3JIOUMHHUM CIIOCO-
0oM, € ofHUM 3 e)eKTUBHUX Ta CYYaCHUX METOXiB
OopoTsbu poTy HebOe3neyHMX (HopM 30UMHHOCTI [3].
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HeobxigmicTe KoopaumHamii fili HaIlioHAJIBHUX
IIPaBOOXOPOHHUX OpPraHiB Ha MiKHapOJHOMY PiBHI
3YMOBIJIA CTBOPEHHS BiIIOBiTHO [0 PillleHHS caMiTy
«Beankoi cimgn» B ITapmexi B 1989 pomi cmerrians-
HOI Mi’KHapOoaHOl KoMicii 3 60poTHOM 3 BiTMUBAHHAM
rpomreir (FATF). Metoto crBopeHHS ITiei Mimypsa-
JIOBOI Tpymm € po3pobka Ta peanisaiid HOJITHKH,
CIpAMOBaHOI Ha 60POTHOY 3 BiAMMBAHHAM I'DOIIEH.
PospobueHi g1 11b0T0 peKOMeHAIlil IPOIOHYIOTHCSA
que K 6a30Bi yHiBepcaJbHI IPUHITUIN OpraHisaIii
0opoTHOM 3 BiTMUBAHHAM I'pOIIEl, AKi KOMKHA Kpai-
Ha MAa€ BIPOBAIKYBAaTH BiJTIOBITHO IO KOHKPETHOI
cuTyallii Ta 0co0JMBOCTEH HAIIOHAJBHOI KOHCTHUTY-
miftHoi cucremu [7, ¢. 65].

Bonu ckiamamoTbcsa 3 PeKOMEHIAIIN IOA0 BIO-
CKOHAJIEHHSA HAIliOHAJILHOI 3aKOHOJABYOI CHCTEMH,
3axo0/iB y (iHaHCOBi#l cepi, a came posi Kpenur-
HO-(GiHAHCOBUX YCTAHOB y 00POTHOL 3 BiAMUBAHHAM
r'poIIel, Ta 3aX0MiB 100 aKTHBi3aIii MiXKHAPOIHO-
ro cuiBpobiTHHUIITBA V cdepi mpoTuaii BiZMuBaHHIO
ramitanmiB. OTiKe, KOKHA KpaiHa IIOBUHHA HONIUPHU-
TH Jil0 3JIOYMHY IOJ0 BiAMWBaHHS I'POIIel, OTPHU-
MaHMX Bifi TOPriBJIi HAPKOTHMKaM’, HA 3JIOYUHH,
OB’ sI3aHI 13 CepHOBHMMHU IIPABOIOPYINIEHHAMU;
KOJKHA KpaiHa caMa BHM3HAYaeE, AKi TIKKI 3JI0YMHU
MaioThb OyTH BCTAHOBJEHI K OOI'PYHTYBAHHSA B3JI0-
YUHY I0J0 BiAMWBAHHA TPOIIEH; KpPUMiHAJIBHY
BifITOBiaMbHICT, MAIOTh HECTH IK CIYKOOBINi, TaK
i cami Kopmoparrii; 3aKkoHU (hiHAHCOBUX IHCTHUTYIIil
PO TAEMHUITI0 MAIOTh PO3POOJNATHCS TaK, IMO0 He
MEePeIIKOMIKATA HisIM IIPOTH BiMWBAHHSA I'DPOIIEN;
(himaHCOBI ycTaHOBM IOBWHHiI 3BEPTATH OCOOJIUBY
yBary Ha BCi 3aIlIyTaHi omeparrii Ha BeJWKi cymu Ta
BCi He3BMUANHI cXeMu omepariil, AKi He MalOTh oue-
BUJHOI eKOHOMIYHOI METH Y1 OYEBUIHOTO 3aKOHHOTO
XapakTepy; Koy (hiHaHCOBi yCTaHOBU IiJ03PIOIOTH
PO BJIOUMHHUN XapaKTep IOXO/KeHHS KOIITiB,
BOHM 3000B’f3aHi CBOEUYACHO MOBiJOMUTH IIPO CBOL
MiI03pU KOMIIETeHTHIM OpraHaM.

3Baskaoym Ha Te, IO IpobieMa BigZMUBaHHS
I'POIIIe CTOCYEThCA He Juie KpaiH €BpomeicbKoro
Corosy, a i1 Cmoanyuenux IllTatiBe AMepuku, ocTaH-
HA CBOIM PE3OJIOTUBHUM [OKYMEHTOM BU3HAUMJIN
15 pmep:kaB, AKi He BXKUBAIOTH aJeKBATHHUX 3aXOMiB
I71s 00POTHOM 3 BiTMUBAHHIM I'POIIOBUX KOIITIB i He
CIIBIIPAITIOIOTS Y IIi#l chepi 3i CBiTOBOIO CIIIBHOTOIO,
BUOKPEMUBIITY HUBKY CEPIO3HUX HEJOMiKiB:

1. Bigcyrua BigmoBigHa MiXKHApOZHMM HOpMAaM
3aK0HOZAaBuUa 0a3a 0OPOTHOM 3 JIeraaisalicio 3JI0UnH-
HUX JJOXOiB.

2. Crarti Kpuminansuoro Kogekcey mozmo Bigmu-
BaHHA I'PoITIeli He MalOTh IPAKTUYHOI'0 3aCTOCYBaHHA
Ta € MaJ0e()eKTUBHUMU.

3. BigcyTHa cuctema imenTudikaiii KaieHTiB mix
Yyac IpOBeJeHH BeJIMKOl K1JTbKOCTI (DiHAHCOBUX OIIe-
parii.

4. ®inancosi iHcTUTYTH He 30008’ A3aHi iH(GOPMY-
BaTU IPaBOOXOPOHHI OpraHu IIpo MMizo3piui yroau.

5. Hemae e(eKTHBHOI cucTeMM KOHTPOJIO HaJ
IidnbHiCTIO (DiHAHCOBUX iHCTUTYTIB.

6. He icHye edexTuBHOI cucTeMu HaJaHHS
indopmairii mIpaBOOXOPOHHUM OpraHaM iHIIUX Kpa-
iH v Me)XaxX IBOCTOPOHHIX MiKHAPOAHUX YO IJId
nokasy (akTiB BimMuBaHHA rpoiei [, ¢. 533].

3 oriAgy Ha Ie, BCiM 0aHKIBCHKMM yCTaHOBAM
CIIA HamoseramBo peKOMEHIYETHCS TOCUIUTH KOH-
TPOJIb 32 KOMEPIIITHUMHY Ta iHBECTUI[IMHUMU OIIepa-
iAMHU, 10 CTOCYIOThCA KPEeJUTHO-(DiHAHCOBUX yCTa-
HOB HeOJaroHaJiMHUX KpaiH, IO 3iHCHIOIOTHCA 3a
HeCTaHJaPTHUMHU, HeigeHTH(hiKOBaHMMHU Ta HE3PO3Y-
MiJIIMU CXeMaMH’, a TAKOK 3a OIepaIliaAMu7, 0 3Iil-
CHIOIOTHCA 3 IIUX [IePIKAB uepes TPeTi KpaiHu, AKII0
iX BUKOHAHHS 3a 30BHIIITHIMK O3HAKAMU HE 3yMOBJIE-
He KOMepIifiHOI0 HeoOXiAHiCTIO.

I3 meToro 3axucTy MiKHaAPOAHOI (hiHAHCOBOI cHC-
TeMH Bifl MOXKJINBUX PU3UKiB, OB’ I3aHUX i3 MIPOBe-
JIeHHAM OIlepaliil i3 KpaiHaMu, AKi He 3AilICHIOIOTH
HaJeXKHOI cmiBmpari y cdepi 6opoTsbu 3 Bigmu-
BaHHAM Kamitany, oprauisamii FAFT ta FinCEN
(Financial Crimes Enforcement Network) pexomen-
IVIOTh KpaiHaM — 4jeHaM KOMicii 10 BiKMBaHHS II0K0
BUIIIEBKABAHUX KPaiH 3aX01 TAKOTO XapaKTepy:

— BiIKpUTTA paxyHKY y (iHaHCOBi#i ycTaHOBI
MOXKJINBE JIWINle 3a YMOBW HaJaHHA I[iff ycTaHOBi
3adBHUKOM CIIPaBKHBLOI iH()opMaIlil Ipo BJacHUKA
PaxyHKY;

— i3 OOKy (piHAHCOBMX yCTAaHOB 0COOJMBA yBara
Mae TPUALIATHCA OyAb-IKMM OIlepalisM, 0B’ g3a-
HUM i3 KpaiHamu, gKi He 6aKalOTh CIIIBIPAIIOBATH
y cdepi 60poTs0u 3 BifMuUBaHHAM I'poIIeii. 30KpeMa,
(hiHaHCOBMM ycTaHOBAM PEKOMEHYETHCA PETYIAPHO
HaJlaBaTH MIPaBOOXOPOHHUM OpPTraHaM BiZlOMOCTi IIPO
omepailrii, 110 IepeBUIYIOTh IEBHY CYMY Ta 3IiMCHEH1
3a yJacTio (pisMUYHUX UM I0PUIUIHUX 0Ci0 BUITIEBKA-
3aHMX KpaiH.

— 3a MMEBHUX 0OCTABMH He MAIOTh YHEMOKJIUBIIIO-
BaTHCA 00Me:KeHHS IMPOBeJeHHS omepariii i3 Bigmo-
BifHUMU KpainaMu a00 HaBiTh IX IOBHOTO IPUITMHEH-
HA [5, c. 535].

IIi saxomu He € 000B’A3KOBMMM [0 3aCTOCYBaH-
HA Ta NPUNHATTA pillleHHA IOJ0 1X BUKOPHUCTaH-
HeA 3aJUIIAEThCA HA PO3CYZA KOHKpeTHOI (piHaHCcOBOI
YCTaHOBH.

BrirouenHs OyAb-aKOl AepkaBM J0 KpaiH, AKi
He B)KHBAIOTh aJleKBATHUX 3aXOMiB IMOAO 00POTHOU
3 BifMUBaHHAM rpollleil i He CHiBOPAIOITh V IIilt
cdepi 3 MpaBOOXOPOHHMMY OpraHaMH iHIIUX KpaiH,
TMO3HAUNTLCA Ha iHBECTUIIHHIN MpuBaOJMBOCTI Aep-
skapu. PaKkTUUHe BUBHAHHA MisKHAPOAHOIO KOMicielo
0opoTh0U 3 BiIMUBAHHAM TPOITIEH KPAiHM « KOPYMIIO-
BaHOI0» 03HAYAE Te, 1110 PO3BUHEHI KpalHU BBAYKAIOTh
VKpail pusmKOBaHUM PO3BUBATH TaM CBiii GizHec.

Kpim mboro, Taka cuTyaris HeraTUBHO BILJIUBAE
Ha poboTy (iHaHCOBUX YCTAHOB i KOMIIaHi#, AKi Pos-
TallloBaHi HA TEPUTOPil PO3BUHEHUX KpaiH i AKUM
JTOBOJUTHLCSA IMOCTIHHO JOBOIUTH Te, 110 BOHU HE CTO-
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CYIOTHCS 3JIOUMHHOI CIIIJIBHOTH i He 3aiMaIOThCA BiJl-
MUBaHHAM I'POITIEH.

BigmoBigHo M0 MiKHAPOZHOTO 3aKOHOJABCTBA
IIT0JI0 OCHOBHMX CKJIAZiB KPUMiHAJIbHUX IIPABOIIOPY-
IIIeHb CTOCOBHO BiZIMUBAaHHA T'POIIIeli, OTPUMAHUX Bifl
HE3aKOHHOTO 00iI'y HAPKOTHKiB, KapaloThC:

1) ocobu, AKi (HaBMUCHE) KOHBEPTYIOTH a00 mepe-
BOIATH KomTu abo BiacHicTb, orpuMaHi (Oesmoce-
PeIHBO UM OIOCEPEJKOBAHO) Bifi HE3AKOHHOTO 00iry
HApKOTUYHUX 3ac00iB, MCUXOTPOIHUX PEUOBUH UM
MPEKyPCOPiB i3 METOI NIPUXOBYBAHHA YU IIPUXO-
BYBaHHA HE3aKOHHOTO JJKepeJsa ITiel BJACHOCTI uu
KOIITiB, HafaHHS JOIOMOTH Oymb-aAKiifi ocobi, gka
Oepe y4acTb y CKOEHHi OZHOTO 3 IIPABOIOPYIIEHb,
11700 BOHA MOTJIA VXUINTHUCA BijJi OpUAUUHOI BigIOBI-
JaJIbHOCTI 3a CBOI JiHHST;

2) ocobu, AKi (HaBMUCHE) CIPUAIOTH IPUXOBAHHIO
a00 IPUXOBYBAHHIO XapaKTepy, AsKepesa, MicIle3Ha-
XOJ)KeHHd, CII0co0y PO3MIOPAIKeHH A, TepeMileHHs
abo cIpaB:KHiX IIpaB IIOLO KOIITiB, BJACHOCTI a0o
OB’ A3aHUX i3 HUMM IIpaB, OTpUMaHUX (Oe3mocepes-
HbBO UM OTIOCePeIKOBAH0) BiJi He3aKOHHOTO 00iry Hap-
KOTMYHUX 3ac00iB, MICUXOTPOIHUX PEUOBUH UM IIpe-
KypcopiB [6].

Kpim Toro, y TumoBomy 3akoHi fifeThCa Ipo Bif-
MOBiJJaJIbHICTD 3@ 3aMaxX Ha IIi NPaBOIOPYINEHHH,
MIPUYETHICTH YK 3MOBY 3 METOIO CKOEHHSA IIPABOTIOPY-
IIIeHb, & TAKOXK MOCOOHUIITRO [4].

BucHoBku. VYpaxoByiouum BUKJAJeHe, 3PO3Y-
MiNo, IO IJIA MOBeIEeHHS BUMHEHHA TAKOTO BUIY
KPMMiHAJIBHOTO IIPABONOPYIIEHHA, K JeraiisaIid
T'POIIIOBUX KOIITiB ab0 MaiiHa, 3ZO0YTHX B3JIOUMH-
HUM CII0cO00M, HEZOCTATHHO JIHINEe BCTAHOBJIEHHS
HE3aKOHHOTO TOXOIKeHHA Tpollleil, Ha AKi HaKJa-
JeHo apelT. BamauBimuM € HagBHICTH CYKYIIHOC-

Ti HaJeKHWX, MOCTOBiPpHMX Ta MOCTATHIX MOKas3iB
y KpUMiHAQJIbHOMY IIPOBaJKeHHI IT0Ji0 Jierasisairil
«OpynHUX» TpoITeii. 3po3yMiso, M0 HAABHICTE JIUIIIE
iI03pH 11100 HE3aKOHHOTO IMOXO/I?KeHHA I'POIIIOBUX
KOIIITiB a00 MaiiHa He € JOKa3oM BUHH.
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Kaxdudam wpududHUX HAYK,

doyenm Kagedpu npoyecyasbHozo npasa
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cy00s Illesuenkiscoko20 pailonnozo cydy micma YepHisyi

POJIb CYAAI ITIJT YAC BUPINIEHHS CITPAB ITPO JOMAIITHE HACUJBCTBO

Y cyuacHiii peaabHOCTI CyAii He YAaCTO BMiOTh ieHTH(IKYBATH BUABHU JOMAITHLOTO HACUILCTBA, BUSHAUATH HOTO
BILIVB Ha TPaBOBi Hacxifku. [[y:Ke BaXKJIMBO He JOMYCTUTH BILIMBY BJACHUX a00 UYKUX TeHAEPHUX UM iHIINX CTEPEO-
TUIIB HA BUPiIIeHHS CYIOBUX CIIPaB, TOB’A3aHUX i3 JOMAIIHIM HacuiIbcTBOM. Hapasi YMHHUM 3aKOHOABCTBOM BHeECe-
Hi PeBOJIOIiHI 3MiHM 1100 IUX TUTAaHb. 30KPeMa, 3aIPOBaIKeH0 00MEeKYBaIbHI 3aX04u MpU 00paHHi 3a1m00iKHOTO
3aX0[y CTOCOBHO IIiZI03PIOBAHUX Y BUMHEHHI KPUMiHAJIHHUX IPABOIOPYIIeHb, OB’ A3aHUX i3 JOMAIITHIM HaCUJILCTBOM,
1o nepepbaveno 4. 6 cr. 194 KIIK Vipainu. Kpim nmporo, KpuBIHUK MoKe OyTH HATIPaBJAEHWH CyJOM Ha MPOXOMKEHHS
IporpamMu s KPUBIHMWKIB Ha CTPOK Bifl TPHOX MiCAIiB J0 OZHOTO POKY y BHMALKaX, Mepea0aueHNX 3aKOHOJABCTBOM.
IIporpama g KpUBAHUKIB — Ile KOMILIEKC 3aXO0/iB, IO (POPMYETHCSI Ha OCHOBi pe3yJbTaTiB OIiHKU PUBUKIB Ta SKU
CIOPSAMOBAHUIN HA 3MiHY HACUJIBHUIIBKOI IOBEJiHKM KPUBIHWKA, (OPMYBAHHA Yy HbHOTO HEArpecMBHOI MCHXOJIOTiUHOL
MO/ieJIi TOBEeiHKY B IPUBATHUX CTOCYHKAX. [Ipu 1iboMy, Ha HAIIy JYMKY, CyAy AOLLJILHO caMe 3 MirOTOBYOTO 3acifaH-
HfA IpU3HAUATH OpraHy mpobamii cKJIajaHHA JOCYZOBOI TOMOBiAi, OCKiTBKM B TaKOMY pasi opraH mpobamii B:xe Moxke
PEKOMEeHyBaTH BiAmoBiTHMI BuA nmpobariiinoi mporpamu. € ABa BuAM IpobaniiiHuX IporpaM: KOpeKnIifiHa mporpaMa ta
mpolariiiHa mporpamMa IJid KPUBIHUKIB, 32 BUKOHAHHAM SAKOI 3[iiCHIOIOTh HAIJIAM caMe opraHu mpobairii. Bigmosizuo
JI0 BHECEHNX Y KPUMiHAIbHO-IIPOIeCyaJbHe 3aKOHOJaBCTBO 3MiH 3a00POHAETHCA BiIMOBA IIOTEPIILJIOr0 Bil 0O0BUHYBaUeH-
Hf B KDUMiHAJTBHUX IIPOBAIYKeHHAX ¥ GopMi IpUBaTHOTO 00BUHYBAUEHHS B KPUMiHAJBHUX MIPABOIOPYIIEHHAX,, [I0B’ A3a-
HUX i3 JOMAIIHIM HACHIBCTBOM. A yrojia mpo IpUMUPEHHA B KpUMiHAJIbHUX IIPOBAJKEeHHIX IIOL0 3JI0UYKNHIB, TOB’ A3aHUX
i3 JoMaITHiM HaCUILCTBOM, MOKe OYTH YKJIa[ieHa JIUIIe 3a iHiliaTuBOO MOTEPIiIoro, oro IpecTaBHUKA a60 3aKOHHOTO
npencraBHuKa. Ha piBHI yKpalHCHKOI'O 3aKOHOZABCTBA IIiJ Yac BUPIIIeHHA CIPaB IPO ZOMAIIHE HACUJIBCTBO JOIIIBHO
3aIIPOBAUTH KOJerialbHi 00rOBOPEHHS 3a yUacTi MpeACTaBHUKIB: TPOMAAChKMX Ta COLIAJbHMX CIYKO0; moimii, axa 6
HajJaBaJjia CyLy BiJleofoKas3u; MPOKYpPaTypH, CYAIiB, aJBOKATIB, OCKIIbKY Iy:Ke BAsKJIUBUM € 3B’ 30K MiK BciMa oprai-
3aliAMU, AKi JOIYUIAIOTHCS [0 BUPIIIEHHS [[bOT0 TUTAHHA. A TAaK0K YKpall BasKJIUBUM 0YJI0 0 3aIIpOBAIKeHHA B YKPaiH-
ChKHUX CYJaX CIemiaisarlii 3 posrisay cipas, 0B’ I3aHUX i3 JOMAIITHIM HACHIBLCTBOM.

Karwouosi crnosa: cynose pilieHHs, JOMAIHE HACUILCTBO, Mpobaliiidi mporpaMu, 3amobiranHa Ta TPOTULIA JOMAIII-
HbOMY HaCUJIbCTBY, T€HJIEPHI CTEPEOTHUIIN, CYJOBA HiAJbHICTh, KDUBIHUK, JKEPTBA.

Astasheva A. S., Cheban V. M. THE ROLE OF A JUDGE IN RESOLVING CASES OF DOMESTIC VIOLENCE

In today’s reality, judges are frequently not able to identify the indications of domestic violence, to observe its
impact on the legal consequences. It is very important to prevent the harmful influence caused by people’s gender or
other stereotypes on the issuance of court decisions related to domestic violence. The current legislation has made
revolutionary changes on these issues. In particular, restrictive measures have been introduced while choosing
a precautionary measure against suspects in committing criminal offenses of domestic violence, as provided for in
p. 6 of Art. 194 of the CPC of Ukraine. In addition, the offender may be obliged by the court to take a program for
domestic offenders for a period of three months to one year in cases provided by law. The program for offenders is a
set of measures formed on the basis of the results of risk assessment and aimed at changing the abusive behavior of the
offender, forming a new, non-aggressive psychological model of behavior in private relationships. At the same time,
in our opinion, it is expedient for the court to appoint a pre-trial report to the probation body from the preparatory
session, as in this case the probation body may already recommend the appropriate type of probation program.

There are two types of probation programs: a correctional program and a probation program supervised by the probation
authorities. According to the amendments to the criminal procedure legislation, it is prohibited for the victim to refrain
from being charged in criminal proceedings in the form of a private charge of criminal offenses related to the domestic
violence. The conciliation agreement in criminal proceedings for crimes related to domestic violence can be concluded only
on the initiative of the victim, his representative or legal representative. Due to the Ukrainian legislation in resolving
cases of domestic violence, it is advisable to introduce collegial discussions with the participation of representatives
of public and social services, the police, who would primarily present video evidence to the court, prosecutors, judges,
lawyers, as the connection between all organizations involved in resolving this issue is very important. Also, it would be
extremely important to introduce specialization in Ukrainian courts to deal with cases related to domestic violence.

Key words: court decision, domestic violence, probation programs, prevention and counteraction to domestic
violence, gender stereotypes, judicial activity, abuser, victim.
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ITpobmema mOMAITHBOTO HACUJIBCTBA € B3araib-
HOCBiTOBOI0. 3a JamuMmu BcecBiTHBOI opramisamii
OXOPOHU 3I0POB’SA, KOKHA ITOCTA JKiHKA 3as3Haja
HacuabcTBa B cim’i. Ilpu mpomy mpobiema € GinbI
TOCTPOIO JIsT €eKOHOMIUHO cyiabIlle PO3BUHEHUX Kpa-
iH, amke KiEKM B nmux Kpaimax i3 OiiwImoio Bipo-
rifuicTIO BHM3HAIOTH TaKe HACHJILBCTBO HAJL CO0O0I0
BUIIPaBIAHUM.

Y pospisi okpeciaeHux mpobaeM CYAAi He YaCTO
BMiIOTb iIeHTU(iKYBaTH BUABU JJOMAIITHbOTO HACUJIb-
CTBa, BUBHAUATH MOTO BILJIWB Ha IIPABOBI HACTiITKH.
Ily:xe Ba:KJIWBO He NOIYCTUTHU BILIMBY BJACHUX abo
YyKUX TeHJepHUX UM iHIIMX CTePeoTHUIiB Ha BUpi-
IIIeHHA CIIpaBU, BUBHAUEHHA N0JIi JTIofieli, hopmMyBaH-
HA CYCIiNIBHMX BiJHOCWH, YHUKHYTU TOJEPYBaHHSA
JIOMAaIlTHBOTO HACUJBCTBA IIPW BigmpaBjeHHi Ipa-
BOCYAIs Ta B mo3acymoBiil misimbHOCTi. IIpm mbomy
MOCUJTIOIOTHCA PUBUKM 3 OTJIANY Ha HAABHICTH BJaj-
HUX IOBHOBaKEHb i MyOIiUHOTO CTATYCy CYAIi.

CoriabHUM IICUXOJIOTIYHUM SBUIIEM JJIA OIUCY
CUTyallifl, OB’ g3aHNX i3 MOMAIIHIM HACHJIbLCTBOM,
€ Taki cuTyamii, KoM JOAM He HAJAITh KePTBi
JKOJHOI 0TTOMOTH, AKIIO IopyY € inmri arogu. OTxe,
CYIIi HeCYyTh €THUHE Ta MopajbHe 30008’ a3anua HE
O0yTH TaKMMU CIOCTEepirayaMu.

Cryminp HaykoBOi po3po0ku mpodaemu. Ilio Temy
nocrimxysanu: O. dynopos, M. Xasponiok, X. Tpy-
uepo, 1. JIymenko, H. @emopoBuu, O. [lynebabuna,
0. XapuronoBa, I. Kamauosa, I'. XpucroBa — exc-
nepmga y cgepi egponeiicvkozo npasa npas A00UHU,
0. Kouemuposcbka — padHuya 3 numars npomudii
rendepro 3symosneromy Hacurvemey Pondy OOH
Y 2any3i HapodoHacereHHsa 6 Yrpaini; Mixcrapoo-
nuit excnepm E. Binnc; X. I0Ban Hoit; Hayionarvra
excnepmia O. Kajamuuk, a TakoX HU3KA BUKJA-
nauiB HamionanpHOI IMKOMM CYAAIB YKpainu Ta cy-
Ii-IPaKTHKH.

Mera gocaim:keHHS IOJATAE B TOMY, I100 3MiHM-
TU CTaBJEHHS CYATiB y cIIpaBax IIOJO0 JOMAIITHLOTO
HaCHUJbCTBA 3 METOI0 ITOCUJIEHHSA IX CYCIIiIbHOI POJIi
y samobiranui Ta mpoTuAii JOMAIIHHLOMY HACHUJIL-
CTBY, a TAKOXK 13 MeTOI0 HEIPUIIYCTUMOCTi TOJepy-
BaHHA Mijl yac AONUTY KPUBJIHUKIB Ta KepTB, ypa-
XyYBaHHSA icTOpii JOMAIMTHBOTO HACHJBCTBA Iif Yac
KBasiikarmii 3J10unHy Ta BU3HAYEHHSA BUIY IIOKa-
PaHHA. A TaKOXK HPUAIAATH HANEKHY yBary iHmu-
Bimyasisallii npusHaueHOro MOKapaHHA Ta NMpuU3Ha-
YeHHI0 TpolamiiHuX (KOpeKUIidHWX) mporpam s
KPUBIHUKIB.

Kpim mporo, BKpail BaKJIWBO 3a0e3IeUNUTH
KOMILIEKCHUMH MigXiJ X0 muTaHb IOL0 PO3B’A3aH-
HA Tpob6jeM [JOMAITHbBOTO HACUJIBCTBA 3 METOIO
000B’ A3K0BOT0 3a0e3MeUeHHS 3aXMCTy MOTEPILINX
Ta ONHOYACHOTO 3a0e3mMeuyeHHS IOKapaHHA IJd
KPUBIHUKIB.

00’ekToM poboTH € cepa coliymy, moB’d3aHa 3i
3MiACHEHHAM IIPABOCYAIAM IIifi Yac PO3TIALY KpH-
MiHAJbHUX TPOBAJKEHb, OB’ g3aHUX i3 JOMAIIHIM

HACUJIBCTBOM Ta PiSHUMM METOJAMU CTOCOBHO 3aII0-
OiraHHa Ta MPOTUAIl JOMAITHHOMY HACUJIBCTBY.

Mertogamu, Bu3HaueHUMH B POOOTi, € TaKi: CTPYK-
TYPHO-JIOTiYHWI, CUHTe3y, JiHTBiCTUYHUI, IICHU-
XOJIOTIYHUM, COIIiOJOTiUYHWI, IIOPiBHAJBHO-IIPABO-
BUH — AJIA aHAJII3Y MisKHApPOHOI MIPAKTUKX CTOCOBHO
POBTIIANY CIIPAB i3 JOMAITHBOTO HACUIBCTBA.

Beryn. Ha nouatky XXI cropiuua YKpaiHa cra-
Ja ofHiero 3 mepmux Kpain Cximmoi €Bpomu, aka
BUBHAJA JOMAIITHE HACUJIbCTBO BAKJIUBOIO CYCIIiJIb-
HOI0 TP0o0JIeMOI0, TT036aBUBIITY KPUBIHUKIB MOMKJIN-
BOCTi X0OBATHCH 32 IITUPMOI0 HEBTPYUAHHA B IIPUBAT-
He JKUTTA.

IlomroBxOM [0 3miliCHEHHA KOMILIEKCHOTO
pedopMyBaHHA CHUCTeMHU 3amobiraHHA Ta IPOTHUIl
IOMAIITHEOMY HACHJILCTBY CTaB OCTATOYHUI BUOip
VKpPaiHCBKUM CYCIIiJIBCTBOM €BPOIENCHKOTO BEKTO-
pa CBOT'O PO3BUTKY, AKWI 03HAUAE HEYXUIBHUHN PyX
Iep:KaBy HaA3yCTpiu MiKHAPOAHMM CTaHAApTaM Ta
IparHeHHs 10 BUKOHAHHA CBOiX 3000B’A3aHb V cdepi
TIPaB JIOIMHA.

Ilo TakWx 3araJbHOBHU3HAHUX BUMOT HAJIEKUTD
3amobiranusa Ta 60poThba 3 JOMAIIIHIM HACUILCTBOM
Ta HACUJIbCTBOM II[OZ0 KiHOK AK HeBix €eMHUM CKJIA-
HUK 3a0esleueHHA T'eHAePHOI PiBHOCTI Ta pPO3IIU-
pPeHHA IpaB i MOMKJIMUBOCTEN KiHOK Ta YOJIOBIKiB.
ITe mepembaueno ax ['mobarbHUMU HMiJAMHU CTAJIOTO
poaButky OOH na 2016-2030 pp. [1] (IIinxs 5), Tak
i Crparerieto rengeproi piBHocti Pagu €Bpommu Ha
2018-2023 pp. (Crpareriuna mins 2) [2], amxKe mpa-
Bo Pagu €Bponu 0asyeThcs Ha TOMY, IO IOBara Ta
3aXMCT OCHOBOIIOJIO}KHUX IIPaB JIOAWHU (30KpeMa,
IpaBa Ha JKUTTs, CBOOOLY, 0COOMCTY O€3IIeKY, IIOBATY
II0 IPMBATHOTO Ta CiMEHHOTO JKMTTS, a TAKOXK 3a00-
poHa TOpTYp i AucKpuMiHaIii) € ocHOBHUM 060B’A3-
KOM JIepIKaBH.

¥ cyuacHMX YKpaiHCHKUX YMOBaX BaiKJIWBO Iif-
KpecautH, 1m0 CramOyIbchbKa KOHBEHIIiA 3aCTOCOBY-
€TBCA «AK Y MUPHUIL Yac, mak i 8 cumyauiax 30poil-
H020 KOR(QAiKmY», Ha 1110 0e31I0cepeHbO BKARYE 4. 3
ct. 2 Kousenrrii. Kousenirito po3po0eHo 3 ypaxyBaH-
HaMm Pumcbkoro craryty MiskHapogHoro KpuMiHab-
Horo cyxy (2002 p.), a TaKOK OCHOBHMX IPUHITUIIB
MiKHApPOAHOIO TYMaHiTapHOTO IIpaBa, cepefl AKUX —
/Henenrcrra xKomentia (IV) mpo saxucr MuBiIEHOTO
HacesJeHH mif uac Biftau (1949 p.) ra logaTKoBi mpo-
rokosu I # I1 (1977 p.) no wei. Ile, 30kpema, o3HAUAE
BU3HAHHSA TPUBAJUX IOPYIIEeHb IPaB JIOAWHM IIif
yac 30POMHUX KOHQIIKTIB, 10 3a4iNaloTh NUBiIbHE
HaceJeHH, 0COOIMBO MKiHOK, Y GOopMi MOUTUPEHOTO
ab0 crCTeMaTUYHOTO 3TBAJTYBAHHA Ta CeKCYaJbHO-
o HAaCHJILCTBA, & TAKOMK MOJKJIMBOCTI 301IbIIEHHS
HaCHUJILCTBA 32 I'€H/IEPHOI0 03HAKOI0 AK IIiJ Yac KOH-
(uikris, Tak i micia Hux [3].

3okpema, B YKpaini 0yB po3po0yeHuil KOMILIEK-
CHUH IaxeT 3aKoHoAaBuux 3MiH. Ileil maker BKJIO-
yuB, 3 ogHOTO 00Ky, 3akoH Ykpainm «IIpo 3amobi-
TraHHA Ta MPOTUAII0 JOMAITHBOMY HACHJIBCTBY» [4],
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AKUA MICTMTH TaKoX 3MiHE 7m0 3aKoHY YKpainm
«IIpo 3abe3meuenHsa piBHUX IpPaB Ta MOMKJINBOCTEN
KiHOK 1 uojoBiKiB», mo IluBinbHOrO mIpollecyasb-
HOTO Kojfekcy Ykpainm, no Komexcy Vrpaimm mpo
agMiHicTpaTHBHI MPaBOMOPYIIEHHA Ta iHIINX 3aKO-
HiB YKpaiHMU 1IOK0 MUTaHb, AKi CTOCYIOTHCA JOMAIII-
HBOTO HACWJIBCTBA Ta HACUJIBCTBA 32 0BHAKOIO CTATI;
3 iHITOro — 3MiHM M0 KPUMiHAJBHOTO 0J0KY (3aK0H
Yxpaiuu «IIpo BHecenus smin go Kpuminambaoro Ta
KpuminaasHOTO IpoIlecyaabHOTO KOAEKCiB YKpainu
3 MeTo0 peaisairii mosoxkens Kousenrii Pagu €spo-
oM Tpo 3amo0iraHHA HACUIBCTBY CTOCOBHO KiHOK
i IOMAITHLOMY HACHJIBCTBY Ta O0POTHOY 3 UMM SIBU-
mamu» ) [5].

Buxman ocnoBHoro marepiany Ilicia tpuammx
TeXHIKO-IOPUANUYHUX NebaTiB Ta CBITOTIAAHUX IUC-
Kyciii posmouaBcA HENMPOCTUM NIIAX IPAKTUYHOTO
3aCTOCYBaHHA 3aKOHOJAaBUMX HOPM CTOCOBHO 3aIlo-
OiragEsg Ta IPOTHAII AOMAIIHBOMY HACUJILCTBY.
Tax, 3akomom YEpainu «IIpo BHeceHHA 3MiH 10
Kpuminansmoro Ta KpuminambHOTO mporecyaabHO-
r'o KOZIeKCiB YKpaiHu 3 MeToI0 peajisailii moJyoxeHb
Konsenrnii Pagu €Bponu mpo 3amobiranus HaCHJIb-
CTBY CTOCOBHO JKiHOK 1 JOMAIIHHOMY HACHUJILCTBY
tTa 60poTh0y 3 mumMu ABumamu» Big 06.12.2017 p.
no cr. 194 KpuminanibHO-IpOIleCyantbHOTO KOJEKCY
Yxpaiuu, axa nepegdavae 3acTOCyBaHHA 3am001KHO-
T'0 3aX011y, OyJIM BHECEHi CyTTEBi 3MiHU.

Hapasi obme:xyBanbHi 3axoam mig uac oOpaHHS
3amo0isKHOTO 3aX0/y CTOCOBHO ITiZI03PIOBAHUX Y BUU-
HEHHi KPMMiHAJIbHUX IPABOIOPYINEHb, OB’ A3aHUX
i3 TOMAIIIHIM HaCHJILCTBOM, IepeadaueHo u. 6 cT. 194
KIIK Vrpainu [6].

Tax, BiHTepecax IMOTEPIILIOTO Biff 3BI0OUNHY, IOB’ -
3aHOTO 3 JOMAIIHIM HACHUJILCTBOM, KpiM 000B’a3-
KiB, mepem0aueHNX UYACTHHOIO II'STOI0 ITi€l cTaTTi,
CYI MOKe 3aCTOCYBaTH IO 0co0M, KA IiJ03PIOETH-
cd y BUMHEHHI KPUMiHaJIbHOTO IPABOIIOPYIIEHHH,
OB’ I3aHOTO 3 JOMAIIHIM HACHUJILCTBOM, OJUH a0
JeKiIbKa TaKNX 00Me:KyBAIbHUX 3aX0MiB.

ITle BcTaHOBNEHI B CYyZOBOMY IOPAAKY B3aX0AM
THMYaCOBOT0 0OMeKeHHs IpaB i cBobog ocodu, gKa
mi03pI0eThCA (00BUHYBAUYETHCA) Y BUMHEHHI 3J10-
YUHY, OB’ A3aHOTO 3 TOMAIITHIM HACUILCTBOM, CIIPI-
MOBaHi Ha TapaHTYBaHHA OE3IIEKM ITOCTPAKIAIOL
0co0u, 110 BUKOPUCTOBYIOTHCSA ITiJ UaC 3aCTOCYBAHHSA
3amo0iKHNX 3aX0/[iB, He NMOB’A3aHUX i3 TPUMAHHAM
i/l BapTOIO.

Bugu 1iux o0Me:KyBaJIbHIX 3aXO0MiB TaKi:

1) 3abopona mepedyBaTH B MiCIli CILJIBLHOTO IIPO-
JKMBAHHA 3 0c00010, KA IOCTpaKIaja Bif momari-
HBOTO HACWUJIBCTBA;

2) oOMerKeHHs CIiIIKYBaHHS 3 TUTHHOIO Y BUIMA-
Ky, SAKII0 JOMAITHE HACWJIHCTBO BUMHEHO CTOCOBHO
mutuHY a60 B ii mpucyTHOCTI;

3) 3abopoHa HAOMMKATHICA HA BUSHAUEHY Bi[CTaHb
J0 Mic1d, me ocoba, SKa IoCTpasKaaia Bi JOMAIIHEO-
ro HACMJIBCTBA, MOJKE IOCTilHO UM THMYAacoOBO IIPO-

JKMBATH, THMYACOBO UM CHUCTEMATHYHO mepebyBaTH
y 3B’sI3Ky 3 PO0OOTOI0, HABUAHHAM, JiKYBaHHAM YU
3 IHINUX TPUYNH;

4) 3abopoHa JHUCTYBaHHS, TeJe(OHHUX IEepero-
BOpiB 3 0c060I0, AKa IMOCTpaKaaia Bil JOMAIITHLOTO
HACHJILCTBA, iHIINX KOHTAKTiB uepes 3aco0u 3B 3Ky
yM eJIeKTPOHHUX KOMYHIKaIili ocobmcTo abo uepes
TpeTix ocib;

5) HampaBJeHHA OJId IPOXOIKEHHA JMiKyBaHHS
BiJl aTKOTrOJIBHOI, HAPKOTUUHOI abo iHITOI 3asesKHO-
cTi, BiZ XBOp00, 1[0 CTAHOBJIATHL HEOE3IEKY AJI OTO-
ueHHd, HAIPaBJIeHHA AJSI MPOXOIKEeHHS IIporpaMu
IJ15 KPUBIHUKIB.

Taxki 00MeKyBaJIbHI 3aX0/1 3aCTOCOBYIOTHCS CYTO
CyJOM TE€PMiHOM IO ABOX MiCAIiB Ta MOXYThH OyTH
TPOIOBXKEHI B MeKaX CTPOKY JOCYZOBOTO PO3CIiTy-
BaHHA AK 34 KJIOMOTAHHAM IIPOKYPOPA, TaK i 3a Biac-
HOIO iHIIIIaTHBOIO CJIIIUOTO CYIIi.

Ilpu upomy mimospioBaHOMY, OOBHHYBAUEHOMY
MMICHMOBO IIiJi POSIMC IIOBiIOMJIAIOTHCA ITOKJIAAeHi
Ha HHOT'O 000B’I3KY Ta P03’ ACHIOIOTHCI HACHITKU IX
MOPYIIIEeHHS.

KouTposb 3a BUKOHAHHAM 000B’A3KiB 3AiICHIOE
cimunii, a AKINO cIpaBa mepe0yBae y MPOBaIKeHHL
CyZAy, TO IIPOKYPOD.

IIpunuHaeTbCA Tid 00MEKYBATHLHUX 3aX0/TiB:

— micasg 3aKiHUeHHS CTPOKY, Ha AKUH 0yJI0
3aCTOCOBAHO;

— Yy pasisamiHu/cKacyBaHHS Cy0OM, ITI0 iX 3aCTO-
CyBaB;

— y pasi ckacyBaHHA Cy/[OBOT'O pillleHHA BUIIUM
CyZIOM.

Ockap:KyBaTuch  BifmoBimHi  0OMe:KyBaabHi
3aX0qM MOXKYTh OO BigmoBigHOrO AmemdmiiiHOTo
CyIy Y 3arajJbHOMY MOPAAKY OCKADPMKEHHS CYIOBUX
pilieHsb.

BigmoBiganbHicTh 32 HEBUKOHAHHSA 00MEKYBAJb-
HMX 3aX0fiB mepemdauena u. 2 ct. 179, cr. 200 KIIK
Yxpainu. Bigmosigmo mo u. 2 ct. 179 KIIK Yxpa-
imm migospioBaHOMY, OOBMHYBAUE€HOMY IIHCHMOBO
I PO3IMC IOBiIOMJIAIOTHCS IOKJAAEeHI Ha HHOT'O
000B’A3KH1 Ta Po3’ACHIOETHCS, III0 B pasi iX HEBUKO-
HaHHA OO HBOTO MOMKe OyTH 3aCTOCOBAHUI OiJbII
JKOPCTKMI 3amo0isKHMI 3axif i Ha HHOTO MOXKe OyTH
HaKJaJeHo T'POIIoBe CTATHeHHS B pos3mipi Bix 0,25
po3Mipy IPOKUTKOBOTO MiHIMyMy [Jid Ipaiiesiar-
HUX 0¢ib 10 2 PO3MipiB IPOKUTKOBOTO MiHIMYMY I/
mparesgaTHUX 0cib.

TakuM dYMHOM, BHUIAMHK BiJIOBiZaJIbHOCTI 3a
HEeBUKOHAHHS 00ME)KYBaJIbHMX 3aXOAiB BiATOBiZHO
II0 BUMOT KPUMiHaIbHO-IIPOIIECYATbHOTO 3aKOHO/IAB-
CTBa €:

1) sacTocyBaHHS GiIbII KOPCTKOTO 3amM00iKHOTO
3ax0[y;

2) HaKJaJeHHA TPOIIOBOTO CTATHEHHS B pO3Mipi
Bix 0,25 po3mipy mIpoKUTKOBOTO MiHIMYMY /I IIpa-
Ie3JaTHUX 0cib 10 2 po3MipiB MPOKUTKOBOTO MiHi-
MYMY JJId Tpale3faTHuX ocib.
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CtocoBHO mepegdaueHNX y BUINeHABEAEHUX HOP-
MaxX KpUMiHaAJbHO-IIPOIECYaJbHOT'O 3aKOHOAABCTBA
MOKJIMBOCTEN HAIIPaBJIEHHA AJA IPOXOAKEHHS MPOo-
rpaMu I KPUBIHUKIB, To cT. 28 «IIpo 3amobiranus
Ta MPOTUAII0 JOMAITHHOMY HACHJIBCTBY» Ta CT. 218
3akony Ykpainu «IIpo 3abesmeueHHs piBHUX IIpaB Ta
MOKJIMBOCTEH KiHOK i 40o0BiKiB» [7], OKpEMO mpu-
CBAYEHi BUKOHAHHIO IIpOrpaM /Jid KpUBAHUKIB, yKa-
3YIOTb Ha Te, 1110 KPUBIHUK MOXKe OyTU HAaIIpaBIeHUH
Cy[IOM Ha IIPOXO/*KeHHA MpOorpaMu AJA KPUBIHUKIB
Ha CTPOK BiJ] TPHOX MiCAIIiB 10 OJJHOTO POKY Y BUTIA/-
KaX, mepeabaueHnX 3aKOHOABCTBOM.

Taka MoKJIMBicTh ependayeHa B MeXKax CyJ0BO-
T'0 POSTJIANY KPUMiHAJbHUX CIPaB y pasi BUMHEHHA
3JI0YMHIB, IOB’A3aHMUX i3 JOMAIIHIM HACHJILCTBOM,
a TAaKOK CIIPaB IPO HAKJAJaHHA aJMiHICTPATHBHO-
ro cTardenHs 3a crarreo 173-2 KYnAIl «Bunnennsa
JIOMAaITHBOTO HACWUJIbCTBA, HACHUJIBCTBA 32 O3HAKOIO
cTaTi, HeBUKOHAHHA TePMiHOBOTO 3a00POHHOTO IIPH-
mucy abo HEeTTOBiTOMJIEHHS PO MiCITe CBOT'O THMYACO-
BOrO mepedyBanHA» [8].

Bumoramu cr. 39-1 KVYmAIl mnepexbaueno,
[0 B pasi BUMHEHHHA [OMAITHBOTO HACKUJIBCTBA UU
HaCUJILCTBA 38 0BHAKOIO CTATi CY/ MMifl Uac BUpPillleHHA
OUTAaHHA IIPO HAKJIAJeHHA CTATHeHHA 3a afMiHicTpa-
THBHE IIPABOIIOPYIIIeHHA Ma€ IPaBO OJJHOYACHO BUPi-
IIIUTY TUTAHHA PO HAIIPaBJIeHHI 0c00H, KA BUNHU-
Jia JOMAIlTHE HaCUJIbCTBO UM HACHUJIBCTBO 32 O3HAKOIO
CTaTi, Ha IIPOXOJKEeHHA IPOrpaMu AJIA TaKUX 0cio,
nepenbauenoi 3akomom Yrpainum «IIpo samobiranus
Ta MPOTU/i0 JOMAIITHEOMY HACHJIBCTBY» U S3AKOHOM
Yxpaiuu «IIpo 3a6esmeuerHHsa piBHUX MOMKJINBOCTEN
KiHOK 1 YOJIOBIKiB».

IIporpama i KpUBAHUKIB — Ile KOMILJIEKC 3aX0-
IiB, 10 (DOPMYETHCA HA OCHOBI Pe3yJbTaTiB OIiHKM
PU3HUKIiB Ta CIPAMOBaHUY Ha:

— B3MiHy HaCUJBHUIILKOI IIOBEJiHKY KPUBAHUKA,

— (¢opMyBaHHA Y HbOTO HearpecrBHOI IICUXOJIO-
riyHOI MOJieJIi TOBeJiHKY B IPUBATHUX CTOCYHKAX,

— (¢opMyBaHHA BiANOBiaJIbHOTO CTaBJIEHHA 0
CBOIX VUMHKIB Ta IX HACJIigKiB, AK-OT BHXOBaHHA
IiTell, BUKOPiHEHHS ANCKPUMIHAIIMHUX VABJIECHDb
PO COIliaIbHi POJIi Ta 060B’ I3KM MKIiHOK i H0I0BiKiB

Ilpu npomMy NpuUTATHEHHA KPUBIHUKA IO Iepej-
Oauenoi smimammu, BHeceHMMH n0 KpuMiHaIbHOTO
KOlleKCy YKpainu, KPpUMiHAJIbHOI BiAOBiZaJbHOCTI
3a HEMPOXO/[KeHHA IporpaMu Jjd KPUBIHUKIB He
3BLIBHSE 1OTO Bl 000B’ I3KY IPOUTH TAKY IPOTPaMy.

KpuBguuk moBuHEH MATH MOKJIUBICTE BigBigyBa-
TH IPOTPaMy JJid KPUBAHUKIB 3a BJACHOIO iHiIiaTH-
BOIO Ha TOOPOBLIbHI# OCHOBI.

TumoBa mporpaMa A KPUBAHUKIB 3aTBepiKe-
Ha Harasom MinicTepcTBa comiaabHOI MOMITUKY Bif
01.10.2018 p. N2 1434 [9].

KouTpoJsb Hag BUKOHAHHAM Ipo0daiiiizoi mporpa-
MU 3ilfiCHIOE opraH mpo0airii 3a MicIieM MPoKMBAHHSA
3aCy/’KeHOro, a B pasi BUMHEHHSA 3JI0YMHY BiliChKO-
BOCITY:KOOBIIEM — KOMAaHAMD BifiICHKOBOI UYACTUHU.

Bigmosigao mo cr. 314-1 KIIK Vkpaimu 3 Meroio
3a0esmeueHHA Cyny iHdopMalliero, 10 XapaKTepu-
3ye 0OBUHYBAUEHOTO, a TAKOK IPUHHATTS CYZOBOTO
pilleHHA PO Mipy IOKAapaHHA NPeJCTaBHUK YIIOBHO-
BaKEHOT'0 OpraHy 3 MUTaHb Mpo0dallii CKIagae Jocy/a0-
BY JIOTIOBi/lb 3a YXBAaJIOIO CYy.

Ilpu mpomMy, Ha HAIIy AYMKY, CYAY MAOILJIBHO
caMe 3 IiJrOTOBYOrO 3aciflaHHA MPU3HAYATH OpraHy
mpo0arrii cKJIafaHHd JOCYIOBOI JOIMOBiZi, OCKiIBKM
B IILOMY pasi oprax mpobaliii B:ke MoKe PeKOMeHIY-
BaTH BiAIOBigHMI B1 MpobalifiHol mporpamu.

Cruig sasHaumMTH, IO € ABA BUAM IPoOAmiiHMX
Imporpam: KOpeKIifina mporpama Ta mpobairiiina mpo-
rpaMa i KPUBIHUKIB, 32 BUKOHAHHAM SKOI 3Mil-
CHIOIOTH HATJISJ caMe oprauu mpobamii. Aximo cyx He
KOHKDPETH3YBaB NPOOAIliiHy MpOTpamy, TO OpPTraHHl
mpodarrii cami oOupaioTs ii Bug. Cepen AificHUX IIpo-
famifiHux mporpaM Ha6iabII eeKTUBHUMU € TaKi:
mporpaMa IIpPOTuZil arpecMBHOI MOBEAiHKM; IIporpa-
Ma TIOZOJIaHHA 3aJIeKHOCTi; IporpaMa IIOJI0JIaHHA
MOCTKPUMiHATBHOTO MUCJIEHHS.

22.08.2018 p. Kab6iner MinicTpiB Yrpainu Bunic
moctaHoBy Ne 658 «IIpo sarBepmxenus Ilopamky
B3a€MOJii cy0’eKTiB, 110 BKMBAIOTH 3aXOMiB y ce-
pi 3amobiranHsa Ta mpoTHAil JOMAITHBOMY HACHJIb-
CTBY i HacMJIbCTBY 3a 03HaKoMw crati» [10]. ¥V mwo-
my IlopAaaky merajsbHO BHM3HAYEHO BimmoBigHi il
BIIOBHOBasK€HOTO Mifpo3xiny oprany HamionanabHOI
TOJTiITii B pasi 3BepHEHHSA 0 HUX 0c00M, SKa 3aABUIA,
110 TTOCTpaskAaja BiJi JoOMalIHbLOT0 HaCHUJIbCTBA.

CyTTeBi 3MiHM, HA HAIITY IYMKY, BHeceHiiBcT. 284
KIIK Yxpaimu. Hapasi smicT myHKTY 7-r0 4acTwHUI
nepimoi cr. 284 KIIK Buknagenuit y Takii pegaxiii:
«KpUMiHAJIbHE ITPOBAIKEHHS 3aKPUBAETHCA B Pasi,
SKIIO IOTEPIiINH, a Y BUIafKaX, MepefdaueHux 1M
Kogexcom, itoro mpefcTaBHUK BiIMOBUBCA BiJ 00BH-
HYBaueHHA V KPUMiHAJbHOMY IIPOBaKeHH] ¥ (hopMmi
IPUBATHOTO OOBMHYBAUeHHSA, KPiM KPUMiHAJIHHOTO
IIPOBAJKEHHA IIOJI0 KPUMiHAJbHOTO IIPABOIODY-
IIIeHH4, 0B’ I3aHOTO 3 IOMAIITHIM HACHJIBLCTBOM» .

TakuM YMHOM, HWHI BCTaHOBJIEHA 3a00poHA HAa
3aKPUTTA KPUMiHAJIBHOTO IIPOBA/MKEHH, IO TOIIH-
PIOETHCS Ha 0Ci0, AKi BUMHUIN 3JI0YMH, I0B’ S3aHMHI
i3 mOMamIHiM HaCUJILCTBOM, 3a YMOBH, IO CJIimui
OpraHM BHCYHYJHZ 0co0i Take OOBMHYBaueHHS i BOHA
MaJia MOYKJIMBICTh 3aXMITIATUCS BiJl HHOTO.

A Tako mOpeuyHMM, HA HAITY AYMKY, € JOIOB-
HeHHA 4. 1 cr. 469 ab3arom IPYruM TaKoro 3MiCTy:
«yroja TpOo TPUMUPEHHA Yy KPUMiHAJABLHUX IIPO-
BaI:KEHHAX I0J0 3J0UYMHIB, OB’ A3aHUX i3 JOMAIII-
HIM HACWJILCTBOM, MOJKe OyTH YKJIajeHa JHUIE 3a
imimiaTuBOIO mOTepIijoro, oro mpeAcTaBHUKA abo
3aKOHHOTO IIPE/ICTABHUKA» .

Bigmosiguo mo a6samy Tpersoro u. 1 ct. 469 KIIK
Yxpainu, «AKIo il yM iHTepecu 3aKOHHOTO IIpej-
CTaBHWKA CcyIepedyaTh iHTepecam oco0u, AKYy BiH
TpeficTaBJAE, 3a PillleHHAM IIPOKYpOpa, CJiA4uoro
CyAni, CyAy TaKkWii 3aKOHHWI NpeACTaBHUK 3aMiHIO-
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€ThCA iHIMM i3 umcsa ocid, Bu3HaueHuX craTTeio 44
nboro Kogexcy».

VY ceHci posrisgy cIpas Ipo JOMAIIHE HACHILCTBO
II0KAa30B0I0 € mocTanoBa 00’ eguanoi nanaru Kacariii-
HOTO KpuMiHaJIbHOTO cyny Bepxosaoro Cyny B cupasi
Ne 453/225/19 Big 12.02.2020 p., ne Cyn 3asHauus,
0 3J0YMHOM, IIOB’A3aHUM i3 MOMAIIHIM HACHJIb-
CTBOM, CJIiJ yBaKaTh Oy/[b-AKe KPpUMiHaJbHE IIPaBo-
MOPYIIeHHS, 00CTaBUHM BUMHEHHS AKOr0 CBiguaTh
PO HASBHICTH V MiAHHI X0ua O OJHOTO 3 eJeMeHTiB
(osHaK), meperivenux y cT. 1 3axony Ne 2229-VIII,
He3aJIe’KHO Bil TOr0, Y1 BKA3aHO iX B iHKpUMiHOBa-
Hilt crarTi (vactuHi crarTi) KK AK 03HAKM OCHOBHOTO
a00 KBaIi(hiKkOBaHOIO CKJIALY 3JIOUKMHY.

TakuM YMHOM, KpPiM IOImepel:KeHHS Ta 3aXu-
CTy TOCTPaKIAIMX 0ci6 BiJ JOMAIIIHBOTO HACHUJIb-
CTBa, HEBil'€MHUM eJIeMEHTOM MeXaHi3My IpOTHIil
JOMAIITHEOMY HACUJILCTBY T4 HACKJIBCTBY 38 03HAKOIO
CTaTi € PO3BUTOK CHUCTEMHU HOIOMOIH, 30KpeMa, 3a
JOTIOMOT010 PO30YIOBU CHUCTEMU COIiaJbHUX IOCIYT
IJIS TAKUX 0Ci0.

Orike, HEOOXiTHO MOCHMIUTH POJb TPOMAACHKUX
opraizariii, ki 0 cmiBmpamioBagKM i3 CHCTEMOIO
MIPaBOCY/I/IfA, 3 MOJIIi€l0 Ta MapTHEPAMH Y CYCIIiJIb-
CTBi 3 METOI0 HaJAHH MiATPUMEKY ciM’aAM Ta ocobam,
K1 IOCTpasKIaau BiJ ZOMAIIHBOT'O HACUJILCTBA. 3a
TumoM HempuOyTKoBol opranisamii HomeFront, aka
aKTHBHO mIpamioe B Kamami Ta Oepe yuacTh y ciie-
miajisoBaHOMY CY[Ai 3 JOMAIITHHLOTO HACUJILCTBA K
KJIIOUOBA 3alliKaBJeHA CTOPOHA, CIEIialisyeThCd Ha
KOOpJMHAIIl IIpaBOCYAaA Ta peakIlii CILILHOTA Ha
JOMAIlTHE HACUILCTBO. 3aBAAKY TaKiil Mogesi coiBim-
pami moTepminai 3abesmeueHi miATPUMKOI0, pecypca-
MHu, iH(opMmaliero Ta 3axucroM. Taki opramisarii
€ eKCIIepTaMu B OIIiHIOBaHHI 3aT'P0O3 Ta PiBHA PUBUKY
JOMAITHLOTO HACHUJIBCTBA, a TAKO:K 3a0e3meuyioTh
iHTerpallito MocJayr Ta CIiJIbHUX MPOLeLYP V CUCTeM
IPaBOCYAAA, IOJIIii, MPOKYypaTypu, CIYKOH IIpo-
Oamii, JiKyBaHHA Ta MpPEJCTABHUKIB I'POMAJCHKOCTL
3 METOI0 MATPUMKH ciMeli Ta 0cib, AKi mocTpaskgaiu
BiJ cimeliHOro HACKUJILCTBA.

Bigmosigmi rpomamchbki opramisamii morsiim 6
HAJAaBaTH IOTEPILINM HiITPUMKY, 6e3IeRy, pecypcu
i B HaIIIi# Iep:KaBi, a TAKOMK MaTH BiJIIOBifHE IPaBO
TOJIOCY B CYJOBOMY IIPOIleCi 3 MOMEHTY iHITMIEHTY
i 1o KiHIIA BUITPOOYBAJIBHOT'O TEPMiHYy.

Takum YnmHOM, Ha PiBHI YKPalHCHKOTO 3aKOHOIaB-
CTBA IIiJT Yac BUPillIeHHA CIIPaB IIPO IOMAIITHE HACUJIb-
CTBO [OILIJBLHO 3aIIPOBAAUTH KOJEriaJbHi 00T0BO-
PeHHA 3a yuacTi NMpeACTAaBHMKiB: I'PpOMaAChbKMX Ta
comiambHUX cay:k0; morimii, sKa 6 mIpeacTaBiIAIa
CYZy BilleolIOKa3u; IPOKYpaTypu, CyALiB, aIBOKATIB,
OCKINBKY Iy:Ke BaiKJIMBUM € 3B’ 130K MiK ycima opra-
HizaligMu, AKi JOJIyYarThCA A0 BUPIIIEHHS I[HOTO
OUTAHHS.

Iligx yac Takmx KOJEKTHUBHUX OOTOBOPEHbL CYImIi
MoTJix 0 ITPOIIOHYBATH BiKe KOHKPETHi pillleHHs, aKi

€ HaMOiIbII JOUiMLHUMY Ta e(eKTUBHUMU B KOMKHO-
MY iHIWBiIyaJIbHOMY BUIAIKY.

A rako:x ykpail BaauBuM Oyso 06 3ampoBa-
IKeHHS B YKPaiHChKUX CyAax creliaaisarii 3 pos-
TJISALY CIpaB, IOB SA3aHMX i3 AOMAIIHIM HACHJIb-
crBoM. Cymai mig uac posraazy miel kareropii
CIIpaB IOBUHHI iHTYiITMBHO po3ymiTu, um Bimdy-
IeTbCcs B TOMY UM iHIIOMY BHUIAAKY <«IIOBTOPHE
HACUJILCTBO» i BHANTH IJIAX IJA PO3ipBaHHA KoJa
TaKOT'0 HACUJIBCTBA.

Kpim nworo, mojanwine pehopMyBaHHA KpPUMi-
HaJIbHO-BUKOHABUOTO 3aKOHOJaBcTBa Mae (y pasi
3aCyMI:KeHHS 0co0m) mepenbaunuT MOMKJIUBICTD IPO-
BeJleHHA IIporpaM A KPUBIHUWKIB y IeHiTeHIIiap-
HUX YCTAHOBAaX, IO 3a0e3MeYNTh NOCATHEHHA METH
KPUMiHAJIBHOTO IOKApaHHS — BUIIPABJIEHHS 3acy-
IKEeHNX, 3MiHy MOZeJi iX moBeIiHKM, HABIiTh IICUXO0-
JIOTiUYHY KOPEKIIio.
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