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ICTOPIA CTAHOBJIEHHS TA BUYM IUBIJIBHOT'O TPOIECY B TABHBOMY PUMI
SR OCHOBA €BPOIIEMCBKOI ITPABOBOI TPATUIIII

Oco06IuBUX CYJOBUX OPTaHiB i cHeIiaJbHOT0 MOPAAKY POSTJIALY CIIPaB ¥ CTapoLaBHil mepiox Pumy me 6yo.

Koxuuit, XT0 BBa:KaB, 1[0 HOr0 IPaBO HEIPABOMiPHO HOPYIIEHO, POSIPABIABCA 3 KPUBIHUKOM BJIACHUMU CUIAMU
abo cuamu cBoei cim’i. IlocTymoBo opranu gep:kaBu 0epyTh Y CBOI PYKU POo3B’sA3aHHA Bigmopiguux cupas. Chepa mep-
*KaBHOT'0 3aXMCTY IIpaBa aHAJIOTIUHO MOIIMPIOBAJIACA 1 HA TaIy3b YXCTO MAaWHOBUX CIIOPiB, AKi BUILIWBAJY 3 JOTOBOPIB.

PuwmcrKi ropucTy Bepime mepeHecan 3aXUCT IIOPYIIEeHNX IPaB 3i cepu camocyy, KpUBaBoi IIOMCTH B OPUAWYHY ILJIO-
IAHY, BUPOOMIN MeXaHi3MM, AKi poOJaATh CYJOBi POSTIAAN MaKCHMAJILHO CIIPABEIJIMBUMU Ta pe3yIbTaTUBHUMU. TakK,
IS PEMCBHKOTO ITPaBa IpUTaMaHHUM 0YJI0 BUPillIeHHs MTUTaHHSA 00 MOKJIMBOCTI Cy0’€KTa IpaBa, KOPUCTYIOUUCH CYI0-
BUM 3aXMCTOM, IOMAaTaTUCh 31 ICHEHHS CBOT'O Cy0 €KTHUBHOTO ITpaBa, ToOTO MOMKJIUBOCTI ImofaBaTy mo30B (actio).

¥ pasi ockap:KeHHS UM MIOPYIIEHHS IIpaBa 0co0u 3 00KY iHIIUX 0ci0, HopMaJIbHUM 0yJI0 3BepHeHHS 10 cyay. OcKinb-
KU CyJ BUDiIllye, YU iCHY€ CyIepeuanBa Clipasa, i mpyu HeoOXiJHOCTI BJKMBA€ MIPUMYCOBUX 3aXO0fiB 1 3MifiCHEHHS mpa-
Bocynnsa. [Ipore nyis mporo moTpibHe 610 3BepHEHHS 0 CYAY 3alliKaBieHol cToOpoHY (mo3uBaya). [IpoTuiexHa cTOpoHA
(BizmoBimau), y cBOIO uepry, MorJia mogaBaTu 3amepedenns. [lii mosmBaua Ta BifimoBifaua BusHAUANKCA SK IPABO BUMA-
raTu i mpago 3anepeuyBatu. JisabHICTE CyAy moJATaka y 3’ ACYBaHHI BCiX cymepeuwnBuX GaKTiB, 110 CBiUaTh PO mpa-
BOTY YU HEIIPABOTY CTOPiH Ta IPUAHATTI pillleHHA (IOCTAHOBH).

PuMchbKe mpaBo JaBajio MOMKJIMBICTE i BiAMOBifaueBi 3aXUIIATHCA IPOTH IIPeJ IBJICHOTO A0 HbOTO 1M030BY. IIpex’ aB-
JIeHWi T030B BiAmOBigau Mir Bu3HATH ab0 OCKap:KuTH. BusHaOUM BUMOTH 3a IIO30BOM, OOP/KHWUK BUHOCHUB DPillleHHS
HiOUTO 3a BiIacHUM baxkaHHaM. [IpoTe AKIIO BiAOBizau He BH3HABAB MTO30BY, BiH MIir HAIPABUTH 3amepeueHHs IIPOTH
7oro migcraBu. ¥ pasi HeOOI'PYHTOBAHOTO 3allepeueHHs IPOTH IT030BY, BiIOBiau cIiauyBaB mtpad, AKUH IPUCYIKY-
BaBCA y moABifiHOMY posmipi. Hacmigkom mpexn’ ABieHHSA HEOOI PYHTOBAHOTO II030BY CTAJIO 3aCTOCYBAHHS TAKUX BCTAHOB-
JIEHUX Mip AK CcIeljiajgbHa mTpadHa CTUITYIAIiA abo K IpucaAra Io3ruBava Ipo Te, 1[0 BiH Aie 106pOCOBiCHO.

Katouosi criosa: cymounHCTBO, NUBLILHIY IpoOLec, [laBHil PuM, mopyiiene mpaBo, 3BepHEHHS 10 CY Y.

Malozhon O. I., Shcherbak N. 0. HISTORY OF THE FORMATION AND TYPES OF CIVIL PROCEDURE
IN ANCIENT ROME AS THE BASIS OF THE ROMAN LEGAL TRADITION

There were no special judicial bodies or special procedures for considering cases in ancient Rome.

Anyone who believed that his right had been wrongfully violated dealt with the offender by his own efforts or by
the efforts of his family. Gradually, state bodies took over the resolution of relevant cases. The sphere of state protec-
tion of law similarly extended to the sphere of purely property disputes arising from contracts.

Roman lawyers were the first to move the protection of violated rights from the sphere of lynching and bloody
revenge to the legal plane, developing mechanisms that make trials as fair and effective as possible. Thus, it was
inherent in Roman law to resolve the issue of the ability of a legal subject, using judicial protection, to seek the exer-
cise of his subjective right, that is, the ability to file a lawsuit (actio).

In the event of a challenge or violation of a person’s rights by other persons, it was normal to go to court. Since the
court decides whether there is a controversial case and, if necessary, takes coercive measures to administer justice.
However, this required an application to the court by the interested party (plaintiff). The opposing party (defendant),
in turn, could file an objection. The actions of the plaintiff and defendant were defined as the right to demand and the
right to object. The court’s activity consisted of clarifying all controversial facts indicating the rightness or wrong-
ness of the parties and making a decision (ruling).
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Roman law also allowed the defendant to defend himself against the claim brought against him. The defendant
could admit or contest the claim. By admitting the claims under the claim, the debtor made a decision supposedly of
his own free will. However, if the defendant did not acknowledge the claim, he could file an objection to its grounds.
In the event of an unfounded objection to the claim, the defendant paid a fine, which was awarded in double amount.
The consequence of filing an unfounded claim was the application of such established measures as a special penalty
stipulation or an oath by the plaintiff that he was acting in good faith.

Key words: legal proceedings, civil process, Ancient Rome, violated law, appeal to court.

ITocranorka mpo6aemu. CTaHOBJIEHHA PUMCHKO-
ro IHWBIIBHOTO IIPOIEeCYy CTaJO0 (hyHIAMEHTOM, Ha
AKOMY BuUOYAYBAHO OiNBIIiCTh CYYacHWX IIPABOBUX
CHCTEM CBiTY, BKJIOUAIOUM ¥ YKpPaiHCHKY. PuMChKA
[IPaBOBA TPAJUIiA Mae BUHATKOBE 3HAUEHHS AK JJIA
HAaYKOBUX JOCTiI:KeHb, TaK i IJId IOPUANYHOI IpaK-
TUKK. Pi3HOBUAM MUBiIBHOTO IPOIECY, II[0 iCHYBAJIHN
y CrapomaBuboMy Pumi, opmyBamucsa BigmoBimHo
JI0 3araJibHOT0 PO3YMiHHA (DYHKIIOHYBaHHSA IIPaBO-
BOI CHCTEMU Ta ABJIAIN c000I0 0AaraTOKOMIIOHEHTHUM
MeXaHi3M, COpAMOBAHHI Ha 3a0es3leueHHsS CIIpa-
BeIJIUBOCTi, MiATPUMKY NPABOIOPANKY Ta PiBHOTO
TOCTYITY I'POMASIH O CYIOBOTO 3aXHCTY.

OcHOBHEM CIIOCOOOM 3aXMCTy IIpaB y BUIA.-
Ky iX mopymreHHA OyB POSIVIAN CIPaB Yy CYZOBOMY
oprami. Pasom i3 TuM y puMChbKOMYy IpaBi icHyBa-
JIu ¥ mocymoBi (opMu pearyBaHHA Ha IOPYIIEH-
HA cy0’eKTuBHMX 1paB. Jlo HUX HaJeKaju:
a) rapaHTida — B3000B’d3aHHSA omHiel oco0u mepen
iHIII0I0 320€3IeUYNTH BUKOHAHHA IIEBHOTO 000B’dI3KY,
ITI0 MOTJIO MAaTH AK A06POBLIBHUI, TaK i MpUMycoBUit
xXapakrep; 0) IMpaBo 3aTPUMAHHS PeUi JO MOMEHTY
BUKOHAHHS BJIACHUKOM CBOiX 3000B’A3aHb mepej Kpe-
IUTOPOM; B) CEKBECTp — IlepeJaHHA MpeaMeTa CIopy
TPeTiit 0co0i 0 OCTATOUHOTO BUPIINIEHHSI IUTAHHA
IIT0/I0 T10T0 HaJeKHOCTi. AKIImo Il 3axoau He 3a0e31e-
YyBaIX HAJIESKHOTO ITPABOBOTO 3aXMCTY 1 IOPYIIEHHS
BCe 2K BimOyBaJsocs, moCcTpaskgaia CTOPOHA MaJia mmpa-
BO 3BEPHYTHCS 0€31I0CEPEAHBO 10 CYIY.

Ananiz ocraHmHix gochimkens i myOmikaimiii.
Oxpecieni muTaHHA OyJIM LOCHLMKeHI icTopuKa-
MU, BUEHHUMM-POMAHICTaMM, BUEHUX-IMBLIiCTaMMI
Ta IPaKTUKYIOUMMHU lopucTamu, 3oKkpema JI. Bapa-
HoBO1 [1], B. Bopmcosoi [2], P. Kamwoxuoro [3],
I0. KorBakosebkoro [4], A. Oxittaux [5], O. Ilixo-
mpuropu [6], €. Xapuronosa [7], I. Ipomenko [8],
M. fAcwunxka [4] Ta inmux.

Mera cratTi. [IpoananisyBaTu Ta BUSHAUUTH CTa-
HOBJIEHHA BUJiB IUBLIBHOTO Ipollecy B JaBHbOMY
Puwmi ax mabenb (oopMyBaHHS €BPOIENCHKOI IPaBo-
BOI CHCTEMU.

Buknan ocHoBHOro marepiamy. Pumcbra iopu-
JUYHA CHCTeMa IOEIHYBAJA TisIbHICTh AepPIKaBHUX
CymiB, AKi po3rIAfaNy CIpaBu, IMOB’A3aHi 3 iHTep-
ecaMu JlepKaBU, Ta IPUBATHUX CYAiB, 1[0 BUPINIy-
BaJI KOH(MIIKTH MiK oKpemMuMu ocobamu. OmgHieio
3 MPOBITHUX PUC PUMCHKOTO I[MBiJILHOTO CYIOYHUH-
CTBA Mepiofy pecmyOaiKu Ta MpUHIUIATY OYB MOXiI
mpoliecy Ha JBi B3aeMOIOB’A3aHi, Xxoua i BigMiHHi,
cranii — jus i judicium.

Ha erami jus cmpaBa Juire rotyBajacsa 0 CyIO-
BOTO PO3IJIANY: Iepe] MAariCTPaTOM YU ITIPETOPOM
CTOPOHM BUKJAZAJN CBOI BUMOTH Ta 3alepeueHHd.
IIperop, mepexKoHABIINCH, IO MO30B IiAJIATAE IIpa-
BOBOMY 3aXHCTy, (DiKCyBaB 3afBM Ta IIPU3HAUAB
CyIII0, BM3HAUAIOUN IPABWJa PO3TIASAY CIPaBU.
Ha cragii judicium B:ke 0mHO0CO00BUI CYyAIs 3aCTy-
XOBYBaB CTOPOHH, OITiHIOBAB NTOKA3W Ta YXBaJIIOBaB
pimenna. O0uaBi cramgii BBaKaJIHCA CKJIATZOBHMU
€IMHOTO IIiMiCHOTO IIpoIlecy: ImepIilna — MiAroToBYa,
Ipyra — BUpiIlaJbHAa; CIPaBa 3aBePITyBAJACS JIHIIE
micJIs MPOXOIKeHHs 000X.

IlepmmMu  yIOBHOBAMKEHUMH POSTIAIATH CIIO-
pu Ha cTafii jus 6yau kKoHcysH, ame y IV cr. 10 H. e.
IIi TOBHOBAXKEHHS IepednnIm m0 mperopa. Ha apy-
riif cragii posrisay cmopy 3AifiCHIOBAB CYAIs, SIKOTO
mpusHayuaB mperop. [ifno mpaBuio, Io JOAWNHA He
MosKe OyTH cyAfelo y BaacHii cipaBi. CTopoHu Mor-
JIV 3aABJATU BifIBiJ CyIAi UM ITPOCUTH NMPUSHAUUTHU
immoro i3 sampomoHOBaHOTO Iependiky. CmouaTky
TAKUMU CYAAAMY BUCTYIAJHW JIUIE CEHATOPH, 3TO0-
IOM — I iHIIi TpOMAajAsSHM, IO BiANOBimanmum MaitHO-
BuM BuMoram. Cyajs Hic ocobuCTy MaiiHOBY BiAmOBi-
ITaJbHICTD 3a HeCIIPaBeIIMBe PillleHH.

OKpiM OCHOBHUX CYZOBUX OpPraHiB, CIIOPX MOTJIU
posTIAmaTH i iHmi imcTuTyIii. Y gaBHi yacu apOit-
pHU BUpIiITyBaau KOHQJIIKTH MiK poguuaMu Ta Cyci-
IaMu, 30KpeMa IIOoA0 CHAMIIAHY Ta PO3MOiIY Maii-
Ha. IxHi pilmeHHA 3HAuYHOIO MipoI0 BajeKanau Bif
0co0meTOro poscyny. 3a MoHapXii apbiTpaMu craau
HA3UBaTH 0Ci0, AKMM CTOPOHU JOOPOBLILHO mepena-
BaJIX BUPIMIEHHS CIOPY.

OKpeMy poJIb BifirpaBaju peKymepaTopHi cyau —
KoJerianbHi oprauu 3 3, b abo 7 oci0, 110 posrasaga-
JIV CIIOPM MizK rpoMajsgHamMu Pumy Ta meperpuHaMu,
a TaKoK INMKOAY, CIPUYMHEHY IMOPYIIeHHAM Mix-
HapogHux yrozx. Taki cyau wacTo cTBOpIOBANUCS Ha
ImizcTaBi Mi’KHAPOAHUX JAOTOBOPIB i MasIM IpaBo Ipa-
II0BaTH B Oy Ib-AKMI ac.

Haiinasrimoo ¢opmoo cymouumHCTBa OYB JIETi-
cakmiauy mpouec (leges actio), AKWHA BUMAaras
ocobuctoi mpucyTtHOCTi cropiH. IIpumycoBoro mpu-
BOJY BifmoBimaua He icHyBaji0 — IIO3MBAU MaB caM
3a0e3meunTH HOT0 ABKY, [il0uM 3TiIHO i3 3aKOHAMU
XII Tabaniib.

Bigmosizau, axuili He Mir 3’gBUTHCS HeraiHo,
IaBaB OOIIIHKY MO ABKY B iHINuUil 1eHb, 3a0e3meue-
HY IOPYUYUTEIEM.

®opmu JericakIiiHOro mpollecy BU3HAUAJIN CIIO-
€i0 posrisaay cupaBH.
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ITepma — leges actio sacramento — 3acToCOBY-
BajacA y cmopax mpo peui. CTopoHm manaum ocobu-
CTO 3’ABUTHCA OO MaricrpaTty, a IpeIMeT CIOPY
mojaBaBesd (PisyuHO a00 CHMBOJIUHO (HAIPUKJIAL,
IpyAKa 3eMJIi y 3eMeJbHHX clopax). IlosuBau
i BifmoBigau mIPOTroJIOITYBaJaM BiAMOBimHI (hopmy-
Ju Ta 3AificHIOBAJIM PUTyadbHi Aii (BiHAMKaIliio Ta
KOHTPBIHINKAIIiI0).

Ilpyra — HaKJaJeHHS PYyKU HA OOpIKHUKA — 3aCTO-
cOByBaJlacs y cIlopax i3 3000B’d3aHb i mependavasa
MOXKJIUBICTh 0COOMCTOTO 3aTPUMAHH OOPIKHUKA [TO3MU-
BaueM, a 3a BiICYTHOCTi CIJIATH BIIPOJOBK IIEBHOT'O
CTPOKY — IPOJaK y pabCTBO UM HABITH CMEPTHY Kapy.

ITocrymoBo Taka :KopcTka Ta ¢opMatisoBaHa
mpolieypa IiepecTaja BifloBizaTu CyCHiTbHUM
motpebaM, 1110 3yMOBKIIO MOABY (POPMYJIAPHOTO IIPO-
mecy. 3akonu EOyTia ta IOmisa samouaTkyBaniu HOBY
CHCTEMY, 3a AKOI (DOPMYJIOBAaHHA IOPUIUYHOLI CYTi
CIIOPY IIePeXOAMWJIO Bif cTopiH mo mperopa. Temep
CTOPOHM BMKJAJAJU CBOI BUMOTH Y BimbHil (opwmi,
a IIPeTop CTBOPIOBAB TaK 3BaHY IPETOPCHKY (OpMY-
JIy — IACbMOBUH TOKYMEHT, aIPECOBAHUY CYIIi.

DopmyasgpHa GpopMysia MiCTHIA YOTHPYU OCHOBHI
YaCTUHU:

1) judicis nominatio — mpusHaYeHHS CYyALi;

2) intentio — BuBHAUEHHA CYTi II030BHOI BUMOT'H;

3) BUKJIaeHHA (PAKTUYHNX 00CTABHUH;

4) condemnatio — iHcTpyKUig cyami om0 ymMoB
3aI0BOJICHHS TI030BY.

IlomaTKoBi yacTUHM BKJIOUAIN exceptio (3amepe-
yeHHs) Ta praescriptio (3acrepexeHHs), 110 T03BO-
JISLTV TOYHIINE BUBHAUUTH MeXKi POSTIIALY CIIOPY.

ITopsan i3 opMyasgpHUM IpOITECOM iCHYBaB i eKc-
TPAOPAMHAPHU IPOLIEC — OCOOIUBUI IOPANOK, AKMI
3aCTOCOBYBAJIM, KOJIM 3BUYAliHi (popMU CYZOUMHCTBA
He TaBayy e()eKTUBHOTO 3axucTy. MaricTpar mir oco-
OMCTO POBTJIANATU CIPABY U YXBAJIIOBATH PillleHH.
3 uyacoM et mpoliec MOITUPUBCS, 0COOIMUBO B iMIepa-
TOPCHKUX NpoBiHImiAX. ¥ 294 p. 3a HarasoM [liokJe-
TiaHA IIPABUTENAM IPOBIHIIN TOPYYMIU CAMOCTiHHO
PO3TIAAaTH IUBLIbHI CIIPABH.

B ekcrpaopguHapHOMy Ipomeci 36epiraia-
cA agBOKATypa, OJHAK IPABHUKM IepeOyBaau Iif
HaIJIAMOM Jep/KaBHUX UYMHOBHUKIB, a TaKOX 0YJIO0
3aIpPOBAJKEHO CyZ0Be MUTO. 3’SIBUIUCA OBA TUIHU
IIpOIleCYaJbHUX IIPeJCTaBHUKIB: cognitores — ¢op-
MaJIbHi IIPEJICTABHUKM, IMPU3HAUEHI B MPUCYTHOCTL
imImoi cTopoHu, Ta procuratores — mehopmMasbHi, K1
MOTJIH JisiTu 0e3 CIeIialbHOTO JOPYUEHHS.

Ha cragii judicium posrisapg cupaBu OyB Bijb-
HUM Bif HagMipHEUX (QopManbHOCTeHl. 3a HEABKU
Imo3rWBava BiJIOBiau Mir BMMaraTu CBOI'O 3BiJb-
HeHH, a 3a BiZICYyTHOCTI BifIIOBifaua m03uBay OTPH-
MYBaB MOJKJUBICTL ZOMOTTHCS HOTO 3aCYIKEHH.
Cynns omiHOBaB JOKAasy Ha BIACHUU PO3CYX i oro-
JIOIITYBAB PillleHHA YCHO, 0€3 IMCHMOBOT'0 O0IPYHTY-
BaHHA. ANendanii y cydacHOMY PO3yMiHHI He icHY-

BAaJIO, IPOTE PillleHHI MOTJIN OCKAPIKUTH, JOBOI AU
iX HempaBOMipHiCTb. ¥ BUHATKOBUX BHUIAAKaX IIpe-
TOp Mir 3acTocyBaTu restitutio in integrum, To6ro
CKaCyBaTH IOIEePeIHE IPOBaIKeHHS Ta IPU3HAUM-
TH HOBUH PO3TJIAL.

Inoxmi 3aMicTh CyZOBOTO IIPOIECY 3aCTOCOBYBAJIM
pisHi mo3acyzoBi ¢opMU 3aXHUCTY, 10 I'PYHTYBaJH-
¢S Ha BJIAJHUX IIOBHOBAXKEHHAX MaricTpariB i Maim
amMiHicTpaTUBHUM XapaKTep.

BucunoBku. Cmagiuaa pPUMCLKOTO ITUBiIBHO-
ro Tpollecy € TINOOKOI0 i IpoAoB:KYye (OpPMyBaTH
cyuyacHi mpaBoBi pamiu. IIpmHIIMIN, BCTAaHOBJIEHI
B CrapogaBuboMy Pumi, maioTh 6eslliHHe ysABIEH-
HA PO IPUPOALY IIpaBoCyAisd, (opMatidaM i posb
TayMaueHHSA mpaBa. Chorofmi CTymeHTH-TIpABHU-
KU Ta IOPUCTU-NPAKTUKY IOCTiHO 3BEPTAIOTHCA 10
PUMCLKUX IPABOBUX KOHIIENINil, 3aCTOCOBYIOUM iX
y Cy4acHOMY KOHTEKCTi IJIA BUPINIEHHA CKJIATHUX
IpPaBOBUX INHNTaHb., PWMCbKe IPABO 3aJUIIAETHCI
B&)KJMBOI0 TEMOI0 B IOPUIMYHUX ITOCHTi[KEHHAX,
Hajamoun (PyHIAaMEHTAJIbHI 3HAHHSA IIPO EBOJIIOIII0
MpaBOBUX iHCTUTYTIB i mporeayp. BoHo mo3Bosse
CyYaCHUM IOPHCTAM 3PO3YMITH TPUUYUHU 0araTbox
CyYacHHX IpaBoBuX imHoBaiiii. OCKimbKu mpaso-
Bi cucTeMHU TPOAOBIKYIOTH PO3BUBATUCH, MPUHIIUITI
IUBLIBHOTO CYZOUYMHCTBA, IO MOX0AATH i3 Crapo-
IaBHBOTO Pumy, 0Ge3CyMHIBHO, BILIMBATHMYTb Ha
IOTOYHI [JUCKycii Ipo cIpaBemiuBiCTh, PiBHICTH
i BEpXOBEHCTBO ITPaBa.
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